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PREFACE. 



This volume is a continuation of the series of 
reports known as Ryde's Rating Appeals. The 
cases included herein extend over a period longer 
than the period covered by the two preceding 
volumes, and the Editors have not therefore 
aimed at giving more than a selection of those 
cases decided during the years 1894 — 1904, at 
the hearing of which they were able to be present 
and take notes. The previous volumes afford a 
large mass of material that can be used as pre- 
cedents, either for valuations or for arguments ; 
and it has not therefore been thought necessary 
to include in the present volume cases which 
would be useful for that purpose alone. But 
though the cases have not, as a rule, been selected 
merely with that view, a number of models of 
valuations will be found in Parts I. and II. 
Cases heard by Quarter Sessions outside London 
are here reported for the first time in this series ; 
and the seven cases in Part II. will be found to 
be not the least valuable in the book. 

The rating of machinery is a subject which 
has in the last few years acquired considerable 
importance, and has occupied the attention not 
only of counsel and surveyors engaged in rating 
work, but of the House of Commons. The 
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important decision of the King's Bench Division 
in Crockett and Jones v. The Northampton IhiioUj of 
w^hich the subject was the rating of a boot factory 
with its numerous ** chattel'' machinos, is fully 
reported in this volume; as well as two subse- 
quent decisions of Quarter Sessions upon similar 
matters, that of the Recorder of Oxford in the 
Clarendon Press case, and that of the Recorder of 
Exeter in the case of the Devoji and Exeter Netvs- 
paper Company. In the latter case an elaborate 
and valuable judgment was given (which is here 
reported at length), containing a history of the 
law upon the rating of machinery, as expounded 
by the Judges, since 1838, when R. v. Gtiest and 
R. V. Staffordshire Gas Co. were decided. 

Among Quarter Sessions cases this volume 
contains a report of the Soiith Eastern Railway 
Company's appeal (against i>o?-ATn^ Parish), before 
Surrey Quarter Sessions, in which that Court 
gave a detailed valuation of the railway line in 
the parish, and a detailed estimate of tenant's 
capital. The other cases reported related to 
railways and stations, railway signals, a gas 
company's accounts, a generating station for 
electric light, *' Bedlam," board-schools, a public 
school, the Oxford Colleges and University 
buildings, public-houses, the Imperial Institute 
at South Kensington (buildings which have now 
found another ** possible tenant "), a theatre, a 
distillery, warehouses, advertisement-hoardings, 
artizans' dwellings, flats for the wealthier classes, 
and a Rowton House. 

The appeals decided by the Queen's and King's 
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Bench Division and by the Court of Appeal, that 
are reported in this volume, dealt with a strike in 
a number of cotton-mills, with harbour-tolls, with 
sewage-works, docks, the Westminster Guildhall, 
with a tithe rent-charge, with a gravel-pit, York 
Station, Sir John Soane's Museum, the Jenner 
Institute, the Army and Na^T Stores, a board- 
school, the New River Company's Intake near 
Hertford, a swing-bridge at York, with the com- 
phcated law that governs the now metropolitan 
borough of Woolwich, with the proceedings of 
Poor Law guardians, with a volunteer drill-hall, 
and (last but not least) with "passive resistance." 

The two decisions of the House of Lords are 
concerned with the valuation of public-houses, 
a matter which, in spite of certain dicta to the 
contrary, the Editors venture to think presents 
some of the most difficult problems in the law of 
rating. In Cartwright v. Svulcoates Vnion, the 
House of Lords decided that the trade that is 
capable of being done in the house is an element 
to be considered in valuing a tied public-house ; 
and in Ellis v. Cambenvell Union they discussed 
the effect in the metropolis of a general rise in 
values upon the rating of a particular house. 

Two cases heard by the London Quarter 
Sessions on the last day of February in this 
year are printed as an appendix. 

The general arrangement of this volume is 
similar to that of the volume for 1891 — 1893. 

The Editors desire to thank their friend Mr. 
E. HiLLiAKD, of the Inner Temple, for the use 
of his notes of several of the cases reported, and 
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to express their regret that circumstances deprived 
them of the benefit of his co-operation. 

The Editors are much indebted to several 
gentlemen engaged, either as lawyers or wit- 
nesses, in some of the cases here reported, 
for valuable assistance rendered in furnishing 
copies of valuations, special cases, and other 
documents. 

W. C. E. 
E. M. K. 



1, Brick Court, Temple, 
nth Ajjril, 1904. 
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Part I. 

CASES 



HEARD BT THE 



LONDON QUAKTEK SESSIONS 



The Imperial Institute of the United Kingdom, &c., ^ ^®?^* « 

' ' March 2, 6. 

V. St. Mary Abbotts, Kensington, and St. 

George's Union. 

BHUdimj partly Monumental — Uypothetiad Tenant — Capital 

Expenditure. 

In -valuing the land and buildings occupied by the Imperial 
Institute, that corporation must be taken into account as possible 
tenants, although they may be for financial reasons unable to pay 
the rent that the premises are, by taking them into account, found 
to be worth to a yearly tenant. 

Where a building is partly monumental in character, it is right 
to deduct the cost of the purely monumental portions from the 
capital cost of the whole before calculating the rateable value by 
taking a percentage on the capital cost. 

Appeal against the assessmeut in a supplemental list 
of the land and buildings at South Kensington occupied 
by the Imperial Institute, and situated in the two 
respondent parishes. The aggregate assessment appealed 
against was 19,568{. gross and 15,478Z. rateable value ; 
the appellants contended that the premises should be 
valued at nil. 

R.A. B 
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1896. The buildings were erected upon a site of about five acres, 



Union. 



The Impbrial which had been leased to the Institute at a nominal rent 
Institute of f^y, ^ term of 999 years by the Commissioners of the 

THE United ^ , . 

Kingdom, &c., Exhibition of 1851 ; and they were intended both for the 
St. Maky purposes of the Institute and as a memorial of the Jubilee 
Abbotth, of Her Majesty Queen Victoria. The buildings were 
AND ' therefore in part monumental ; they consisted of a main 
^'^TWvw^'''^ building with towers and wings. A portion, known as 
the North Gallery, was occupied by the Crown upon 
lease ; the buildings also contained a basement used as a 
storehouse, the offices of the Institute, a library, certain 
rooms for the use of Fellows of the Institute, conference 
rooms, exhibition-rooms, and so on. About a third of 
the space in the main building was not in constant 
occupation, but the unoccupied portions were not capable 
of being let separately from the rest. Rooms were some- 
times used for concerts and for lectures, as well as for 
exhibitions, and money was taken by the Institute for 
admission to all these. The total capital cost of con- 
struction was about 800,000/. 

Finlay, Q.C. {Claude BaggMay with him), for the 
appellants : The Institute are bound by their charter, and 
cannot use the building for any purpose of profit. If 
they did not occupy the building, it would be impossible 
to find another tenant. A valuation based upon interest 
on capital cost would be fallacious, because the buildings 
are partly memorial in chai*acter. The Institute must 
not be regarded as possible tenants, because they could 
never become tenants from year to year. [The Chairman : 
It is idle to contend that there is no beneficial occupation.] 
That occupation has no money value ; if the land and 
buildings were thrown into the market, the buildings 
would have to be pulled down before the land could be 
used; the Institute, who are the only possible tenants, 
could not atford to pay any rent for the land and 
buildings. 
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Lord Herschell, Chairman of the governing body of 1896. 
the Institute, gave evidence as to its financial position, Trr Impkkiai. 
&c. Sir J. Whittaker Ellis, Mr. Henry Lofts, and ^''"*?7"^' 

' "^ ' THH UNTTr.D 

Mr. Daniel Watney, gave evidence to the effect that the Kikooom, frc, 
buildings had no letting value. St. Mauy 

AHRorra, 

Clarke, Q.C. (H. Courthope-Monroe with him), for St. Kenrisoton. 
Mary Abbotts : Ijondon County Council v. Evith [1893], St. (Jkorof.'h 
A. C. 662 ; Kyde's Rat. App. (1891—1898), 882, established ^^^*'"''- 
that where only one person was the possible occupier he 
must be regarded as the hypothetical tenant. The rate- 
able value does not depend on the solvency of the tenant ; 
the appellants had been given a site, and therefore had 
spent all their money upon the buildings. 

Poland, Q.C. {Danckwerts with him), for the St. George's 
Union, cited London County Council v. TVooUvich Union, 
Ryde's Rat. App. (1891—1898), 126; Westminster Union 
V. Wandsworth and Clapham Union, Ryde's Rat. App. 
(1891—1898), 81; Vestry of St. PancrasY.St. Pancras 
Union and London School Board, Ryde's Rat. App. 
(1886—1890), 169 ; R. v. London School Board, Ryde's 
Rat. App. (1886—1890), 285, 17 Q. B. D. 788 ; li. v. 
South Staffordshire Waterworks (1885), 16 Q. B. D. 859. 

Mr. F. T. Galsworthy, Mr. A. Garrard, Mr. B. J. 
Bridgewater, and Mr. E. H. Bousfield, who had valued 
the hereditaments on behalf of the respondents, esti- 
mated the rateable value of the land at 9^. per superfi- 
cial foot; they deducted various sums, approximately 
one-fourth of the whole, from the capital cost of the 
building on account of the cost of the purely orna- 
mental or memorial portions (such as the towers) 
and for the portion leased to the Crown, and calculated 
the rateable value of the buildings at 4 per cent, on the 
remainder. 

• 

Finlay, Q.C, in replj', cited StaXey v. Castleton (1864), 
33 L. J. M. C. 178. 

B 2 
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1896. The Chairman (Sir P. H. Edlin) : It is impossible to 



Thk Imfbrtal doubt that the occupation b}' the appellants is beneficial 
Institute op ^^^^^ valuable in the sense in which these words are used 

TB B U If iTED « • • t % 

Kingdom, &c., in determining liability to parochial rates under tue 
St. Mary Statute of Elizabeth. To contend otherwise would be 
Ambotts, contrary to the authorities binding upon us, and very 
A^fD ' directly to the judgment of the House of Lords in 
'"^T. G^EOttOE'B London County Council v. Eiith, Ryde's Rat. App. (1891 — 
1893), 382. Strictly speaking, the Institute is tenant of 
the land at fixed rates, and as such its rateability could 
hardly be contested, but owing to the length of the term 
(999 years), and to the merely nominal rent, the Institute 
is practically owner in fee simple, as well as occupier. 
Pecuniarily profitable the premises may never be, under 
the conditions attaching; they have certainly not been so 
hitherto, though certain portions of them have been used 
for purposes that might be remunerative. But the 
absence of pecuniary profit is immaterial ; profit and 
value are not convertible terms. It is indisputable that 
this hereditament is of value to the Institute, and the 
occupation of it beneficial for the purposes prescribed in 
the charter. There is nothing to exempt the Institute 
from the operation of the ordinary law ; and it must be 
regarded as one of the possible or hypothetical tenants o^ 
these premises. 

Assuming this, it is impossible to say, in view of the 
uses actually made of them, that the premises have no 
lettable value. On the question of quantum, it must be 
remembered that a considerable part of the original cost 
was for materials and work designed for memorial and 
ornamental purposes, but adding nothing to the value of 
the occupation, and which, if maintained in repair, would 
really diminish the rateable value. And the expenditure 
on the building would doubtless have been less had the 
land not been virtually a free gift ; this fact must not be 
lost sight of, though in cases where there is competition 
for the tenancy it would be immaterial. In view of all 
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the circumstances, we reduce the gross value to 14,125L, ^^^6. 
and the rateable value to 11,7712. The appellants thkImfbhial 
denied their liability in toto. and we make no order as I'JSTiTyTK op 

•^ ' THE UnITBD 

to costs. KlNODOM, ftC, 

Appeal allowed. ^ •; 

^•^ hT. Mart 

Abbotts, 

[Note. — (a.) The figures to which the assessment was Kkxhinoton, 
reduced b}^ the Court appear to have been obtained by ^^ Georoe^ 
putting 8 per cent, on the capital value of land and Txiox. 
buildings less the capital value of the purely ornamental 
portions and of the portion leased to the Crown. 
(b.) For a more recent decision as to the effect on rateable 
value of the monumental character of a fabric, see 
Oxford 'Unirersity v. Mai/or, dc,^ of Oxford (So, 1) 
(1902), infra, p. 87.] 



Whiteley r. FuLHAM Union. i895. 



Warehouses — Buildings round Courtyard — Common Entrance from •^<"*^* 2<^» 23. 

Street — Single Hereditament, 

Fourteen wai'ehoujBes, stables, a laundry, and other buildings, 
all situated round one courtyard (to which there was only one 
common entrance, which was kept locked at night), were assessed 
in one entry in the valuation list. W. was owner and occupier of 
the whole of the property. Seven of the warehouses had never 
been used, and stood empty. It was contended that all the build- 
ings were capable of being separately demised, and that they 
should have been separately assessed. 

Held, that the premises were rightly assessed as a singie 
hereditament. 

Appeal against the assessment in a supplemental list 
at 6,299Z. gross and 5,050Z. rateable value of premises 
described as ''depositories, offices, &c.," situated in 
Avonmore Koad. 

The premises consisted of fourteen depositories, built 
adjoining each other with party walls between each pair, 
and also of (a) a lodge with mess room and lavatories, 
(b) stables containing thirty -six stalls, (c) nine . sets of 
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Whitbley 

V. 
i^TJLUAM 

Uniu^. 



living-rooms over the stables, (d) forage stores, (e) a 
laundry, and (/) an engine and boiler house. The whole 
area of land, with the buildings thereon, was kept enclosed 
by a pair of iron gates at a single entrance ; the gates 
were kept locked at night, a watchman being on duty at 
the entrance day and night. 

Each pair of warehouses had a common staircase and 
lift ; it had no other internal communication. Only seven 
of the warehouses were in use before the supplemental 
list was made. 



Danckiverts, Q.C. (Walter C. Byde with him), for the 
appellant : First, the assessment is too high ; and secondly, 
each of the warehouses as well as each of the buildings (a) 
to (/) should be separately assessed. They are all struc- 
turally separate and capable of separate occupation, and of 
being separately demised. It is probable that some of 
them will be so demised, and in that case a separate 
rating would be convenient. The pairs of warehouses 
are separate buildingg within the meaning of the Metropo- 
litan Buildings Act, 1855, s. 27, as their separation by 
paiiiy-walls shows. The rooms over the stables are liable 
to inhabited house duty ; the rest of the premises are not, 
for no one sleeps there. The rates of deduction under 
Schedule III. of the Valuation (Metropolis) Act, 1869, are 
different for warehouses, for living-rooms, and so on, and 
the deductions cannot be properly made if buildings of 
these classes are put together in one assessment. (He 
also cited Milward v. Cajln (1780), 2 Wm. Bl. 1329 ; 
Bristol Governors of the Poor v. Wait (1834), 1 Ad. & E. 
264 ; Manchester Overseers v. Ueadhim (1888), 21 Q. B. D. 
96). Every hereditament must be inserted in the valua- 
tion list as soon as it is ready for occupation, although 
it may be unoccupied : R, v. Maiden (1869), L. R. 4 Q. B. 
326. The Poor Bate Assessment and Collection Act, 
1869, s, 16, provides for alteration of the rate in con- 
sequence of changes of occupation during the period of 



LONDON QUARTER SESSIONS. 



the rate. If there is a capacity for separate occupatiou, 
there should be a separate rating : the Westminster 
Chambers Case^ R, v. St. George's Union (1871), L. R. 
7 Q. B. 90. Allckurch v. Hendon Union (1891), 2 Q. B. 
436, shows that structural severance is not necessary to 
separate rating. 

If the appellant were to let off any part of the premises, 
the entrance-gates would be used by him and the lessee 
iu common. 

R. V. Ponsonhy (1842), 3 Q. B. 14, and Showers v. 
Chehmford f/wion, Ryde's Rat. App. (1891—1893), 269, are 
in my favour. 

Mr. Robert Vigers, on behalf of the appellant, gave 
the following valuation of the warehouses : — 

Value of laud for each warehouse - - X'555 

Total cost of buildings - - . . i*84,000 
Cost of stables, &c. (to be deducted) - - 5,055 



ToUd cost of warehouse buildings 
Cost of each warehouse 



- 4J78,945 

- ^lI^^ = £5,639 
14 

Annual value of each warehouse : — 

Land at 4 per cent, on £555 = £22 4 
Building at 5 per cent, on £5,639 = 281 19 



Gross value 
Deduct one-sixth 

Rateable value 

'HI 



£304 3 
50 14 

£253 9 



The above values are for each warehouse as enhanced 
by the common user of the engiixe-house, which is worth 
15/. gross and lOZ. rateable value to each warehouse. 
Deducting these sums, the gross value of each warehouse 
without the use of the engine-house becomes 289^, and 
the rateable value 243L 

Polandy Q.C. {E.Boyle with him), for the respondents: 
The premises are in one occupation, and are enclosed by 



1896. 
Wbitblbt 

V. 
FCLHAM 

Uniox. 



1895. 
Whitbley 

V, 
FULHAM 

Union. 
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gates; no person could enter them without the appellant's 
permission. The warehouses are not fourteen, nor are 
the pairs of warehouses seven, separate hereditaments. 
If the property were to be rated as separate hereditaments, 
the overseers could not enter to see which were occupied 
and which were not, without being trespassers. I do not 
admit that the question here is whether the warehouses 
and other buildings are capable of being separatel}^ let ; 
a question of that kind cannot arise until the houses are 
separately let. Thus in the Westminster Chambers Case 
the tenements were let on repairing leases to separate 
tenants ; each had a separate outer door, and the land- 
lord could not enter. In Allchurch's Case there were 
two floors already let to separate tenants, though there 
was no structural separation. These cases have little 
bearing on the present. I rely on London and North- 
Western Ry. Co. v. Bnckmaster (1874), L. R. lOQ. B. 
70, 444 ; Rochdale Canal Co. v. Brewster [1894], 2 Q. B. 
852 ; infra, p. 143. 

The Deputy-Chairman (Sir Forrest Fulton, Q.C.) : We 
are clearlj' of opinion that this is one rateable heredita- 
ment (a) . We will hear evidence as to value. 

Danckwerts, Q.C, asked for a special case. 

The Deputy-Chairman : No ; we think this is only a 
question of fact. 

The Court then heard evidence on the question of 
value, and ultimately reduced tlie assessment to 5,307Z. 
gloss and 4,3052. rateable value. No order was made as 
to costs. 



On tlie application of Danckicerts, Q.C, the descrip- 
tion of the premises in the valuation list was altered to 

(a) For a decision on a similar point by the Queen's Bench Division, 
see Xorth'Eastern Ry. Co. v. York Union (1900), infra^ p. 230. 
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" Bange of depositories numbered alphabetically A to O 
(inclusive), lodge, mess-room, lavatories, stables (thirty- 
six stalls), nine sets of living-rooms over stables, forage 
stores, laundry, and engine and boiler house." 

Appeal allowed. 



1895. 



Whitblbt 

V. 
FCLHAM 

Uniok. 



Hammersmith Distillery Co. r. Fulham Union. 

Machinery — Oh what Pii'nciple to be taken into Account — Machinery 
in Excess of Present Requirements — Distillery, 

In valuing a distillery in which a great part of the machinery 
had become useless or superfluous owing to a change in the 
conditions of trade, the Court took this fact into consideration and 
reduced the assessment. 

Appeals against the assessment in the valuation lists 
for the parishes of Fulham and Hammersmith of the 
Hammersmith Distillery at 2,926{. gross and 1,650Z. rate- 
able value and 245/. gross and 280/. rateable value 
respectively. The two appeals were heard together. 

The distillery, which stood on four acres of land, was 
fitted with plant for distilling 1,500,000 gallons a year from 
grain; it was used mainly for the manufacture of metliyla ted 
spirit. It produced an annual average of 1 ,200,000 gallons ; 
but this was now for the most part distilled from molasses. 

Littler, Q.C. {H. Avoinf with him), for the appellants : 
The tenants' fixtures are not rateable per sc, and I shall 
ask the Court to consider how the enhanced value due to 
them is to be " taken into consideration." If you go on 
the same basis for things that are not rateable as for that 
which is rateable, you are then rating that which is not 
rateable. Chidley v. West Ham (1874), 32 L. T. 486, was 
distinguished in Tyne Boiler Works Co, v. Overseers of 
Longhenton (1886), 18 Q. B. D. 81 ; R. v. Lee (1866), 
L. E. 1 Q. B. 241. 



1896. 



March 27. 
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1896. 



Haxmsr- 

8MITH 
BlBTILLSHY 

Co. 

V. 
PULHAM 

Union. 



Mr. Haigh, managing director of the appellant com- 
pany, said that there had been a decrease in distilling from 
grain since the year 1860. In 1895 only 508,000 gallons 
had been so distilled at the distillery, about one-third of 
the capacity of the plant. The chief trade of the com- 
pany was now distilling from molasses ; and parts of the 
plant were useless for this purpose. Those parts used 
for the grain tirade alone were much too large. Two 
acres of the site were now unused. Mr. H. Fuller valued 
the landlord's plant on the premises at 5,355/. and the 
tenants* plant at 8,645/., and put 7^ per cent, on both 
these amounts in calculating the I'ateable value. He 
deducted one-third from the value of that part of the 
plant that was not fully used ; and he put 25/. as the rateable 
value of tlie useless buildings, and valued the useless plant 
at ii(7. 

F. Marshall, Q.C {Macmorran, Q.C., with him), for the 
respondents : Last year 1,500,000 gallons were turned 
out, tlie whole capacity of the distillery. It is impossible 
to arrive at the connect value for a period of five years, if 
an engine here and thei*e is to be taken out of account 
because it is not fully used. For the purpose of rating 
the only question is whether or no there is occupation ; 
and if one room is occupied in a house, the whole is 
mteable. 

Mr. W. P. Ryan said he had only taken into account 

that machinery which made the place a distillery, and 

had not valued an}* plant that was altogether out of use. 

The following was his valuation : — 

Land (at 2,000/. per acre) at 4 per cent., say i^dOO 

Buildings (28,025/.) at 5 per cent. - - 1,150 

Plant and machinery (28,648/.) at 5 per cent. 1,482 



Rateable value - 
Add 50 per cent, for renewals, etc. 

Gross value 



- £2,882 

- 1,441 

- £4,823 
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About three-quarters of au acre of the laud was uu- 
uecessary ; had this not beeu so, he woukl have valued 
the land at a higher figure. 

Littler, Q.C., m reply : The most costly machmery in 
the distillery is going out of use, and the landlord would 
not get a full percentage on the capital value of the plant 
as rent; a tenant would not pay the full rent for 
premises of which he could not get the full user. 

The Deputy-Chairman (Mr. Loveland-Loveland) : We 

have considered the cases cited with reference to plant, 

and we hold that a hypothetical tenant going into the 

distillery and finding it as it is, with the plant that is 

there, would not give more than a rent of 2,680/. gross. 

We reduce the assessment in Fulham to 2,880^ gross 

and 1,558/. rateable, and in Hammersmith to 800/. 

gross and 200/. rateable. 

Appeals allowed. 



1896. 



Hammsk- 

HMITH 
DI8TILLXUY 

Co. 

V. 
FVVHAM 

Uniok. 



Rice i\ St. Mary, Lambeth. 

Public^hoiise — Goodwill — Premium t hoto'Jo be taken into Acamnt. 

Where 28,000/. had been paid as premium on the transfer of the 
lease of a public-honse, and half this sum had been taken into 
accoimt in valuing the house, the Court upheld the assessment. 

Appeal against the valuation at 1,150/. gross and 959/. 
rateable value of the " Hero of Waterloo " public-house. 

This was a tied house, situated at the corner of 
Waterloo Eoad and Mepham Street, in the pai'ish of 
Lambeth. It was let to the appellant for forty years 
unexpired, at a rent of 200/. He had obtained a transfer 
of the lease in 1890, and had paid a premium of 28,000/. 
therefor. Since that time 1,600/. had been spent on 
improving the hereditament. 

Lawsoii Waltan, Q.C. (£. Page with him), for the 
appellant : The respondents apply an arbitrary rule of 
taking exactly half the j^remium paid to represent 



1896. 
March 28. 
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1896. capitalized rent. The 28,0O0Z. includes trade returns, 

RicB and really represents the value of the trade ; and, except 

^ in so far as it represents capitalized rent, it must not 

Lambeth.* be taken into account: West Middlesex Waterwarks v. 

Coleman (1885), 14 Q. B. D. 529. Dodds v. South Shields 

Union [1895], 2 Q. B. 183, shows that the element of 

trade does not aflfect the value of the premises themselves. 

[Sir H. Poland, J.P. : The question is how much of th« 
28,000i. represents rent, and how much goodwill.] 

Mr. Chas. Low, Mr. Marks, Mr. Burnett, and Mr. 
Fleuret gave evidence supporting the claim to reduce tin; 
assessment to 6001. gross and 667/. rateable value. 
They based their valuations on their own experience of 
the value of public-houses of similar size and position, and 
on the trade which a tenant would be likely to obtain ; 
and did not take into account the trade actually done. 

F, Marshall, Q.C. {Lindsey Smith with him), for the 
respondents : So far as the premium paid depends on 
the situation of the house or- its monopoly of trade, 
it must be taken into account, but not so far as it 
represents personal goodwill, that is, trade depending on 
the personal exertions of the tenant : i?. v. Bradford 
(1815), 4 M. & S. 317. 

In the present case the landlord does not live on the pre- 
mises, and the trade is entirely a bar trade ; it is difficult 
to see how there can be any element of personal goodwill. 

Mr. William Eve gave the following valuation, taking 
into account half the premium paid (a) : — 

Rent - £200 

±14,000 at 5f per cent. - - ^ . . 805 

dBl,600 (spent on premises since the 

transfer) at 5 J per cent. - - - - 91 



Carried forward - - 4*1,096 

{a) See also Undennwd v. St. John^ llampiteady iufra^ \\ 46, where 
a soiuewliat siinilnr vnluation was given ou behalf of the respondents. 
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Brought forward - - ^£1,096 ^8»^- 
Repairs and insurance at 10 per cent. "" ^^^^ 

thereon 109 «• 

St. Mary, 

Lamiurb. 



Gross value - - £1,205 

Statutable deductions, one-sixth of above - 200 



Rateable value - - £1,005 

Mr. Charles Barker also gave evidence in support of 
the assessment. 

The Deputy - Chairman (Mr. Loveland-Loveland) : 
The figures have been fully discussed, and we dismiss 
the appeal with costs (ft). 

Appeal dismissed. 



Courage r. St. Olave's Union. ii^^*,o 



Pra€tic€ — Costs — Motiati to Review Taxation — Fees of Professional 

Witnesses. 

The Court reduced the valuers' fees allowed by the Taxing 
Master upon an appeal, but refrained from setting up any definite 
standard for such fees. 

Motion by the respondents to review the taxation of 
the costs of an appeal h6ard before Mr. Loveland- 
Loveland, K.C., Deputy- Chairman. 

The Chairman (Sir P. H. Edlin) : Can I hear the 
motion, as I did not try the case ? 

Counsel for both sides consented to the motion being 
heard bv the Chairman. 

H. Avory for the respondent union : The appeal was 
allowed after a hearing which lasted only one working day. 

(6) Tliis ca.sc was decided before Cartwright v. Sculcoaies Union [1900], 
A. C. 150, infra ^ p. 167 ; but apparently such a valuation as was liei-e 
made and upheld would not be iuconsisteut with that decision. 
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Courage 

V. 

St. Olave's 
Union. 



The reduction claimed was to about 2,000Z. rateable 
value, but the Court reduced only from 7,742/. gross and 
5,814Z. rateable value to 7,268Z. gross and 4,839Z. rateable. 
The appellants' bill of costs was 1,489 J., and it was reduced 
on taxation to 606Z. But the Court should set some 
limit to the charges of professional witnesses. Some of 
the appellants' witnesses claimed fees calculated at a 
percentage on the amount in dispute. 

[The Chairman : That cannot be tolerated.] 

AVe have called upon the appellants to prove the time 
occupied on the case b}' their witnesses, and the}- have 
declined to inform us. 

Cunningham Olen for the appellants : The onus of proof 
is on the persons seeking to disturb the taxation. Ques- 
tions of amount are left to the Taxing Master ; Brown 
V. Seicell [1880], 16 Ch. D. 617. 

The Chairman : We are all agreed that the amount 
allowed for the remuneration of the valuers was too high, 
and we reduce the sum allowed on taxation by 84/. ; but 
we guard ourselves from laying down any general rule. 
We make no order as to the costs of this motion. 

Application granted. 



1896. 

Oct, 80, 31 ; 

Dec. 11, 

12, 14. 

1897. 

Jan, 11, 

12, 16. 



London and North- Western Railway Co. v. St. John, 

Hamfstead. 

Railway Line — Tenants^ Capital — Percentage thereon — Floating 
Capital — Declaration under Railioay and Canal Traffic Act, 
1888. 

In valuing a railway line, it was held reasonable to allow 
17i per cent, for interest, trade profits, etc., as the sum allowed 
for tenants' capital. 

It was not decided how that sum should be calculated. 

An allowance was made for floating capital. 

If a railway company seeks to prove its receipts by a statutory 
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declaration under the Bail way and Canal Traffic Act, 1848, s. 48, 
the respondents are entitled to notice so that they may exercise 
their right to demand the attendance of the person who made the 
declaration. 

Appeal against an assessment of 14,091/. gross and 
11^7812. rateable value in respect of so much of the 
main line of the London and North- Western Railway as 
is situated within the parish of St. John, Hampstead, 
described in the valuation list as " land occupied by 
line of railway sidings station buildings and appur- 
tenances." These figures had been reduced by 
tlie assessment committee on objection to 18,5362. 
gross and 11,518/. rateable value. The appellants 
contended for a reduction to 11,705/. gross and 9,650/. 
rateable value. 

Apart from matters of fact, the principal points of 
difference were these : The appellants contended that the 
stations should be valued separately from the main line. 
They claimed to allow a sum for floating capital, and the 
valuers of the parish made no such allowance. The 
appellants' valuers calculated the deductions for repairs 
and renewals at an estimated rate per train-mile run, 
calculated upon the average expenditure over the whole 
system ; some of the parish valuers accepted this principle, 
but put the figure per train-mile much lower ; others 
calculated the deductions at so much per mile of line. In 
order to arrive at the hypothetical tenant's share of the 
profits, both parties agreed in applying 17J per cent, to 
the amount they considered necessary as tenant's capital ; 
but they differed materially as to what this amount 
should be. 

The parties had agreed to take the railway company's 
accounts for the year 1894 as the basis of their calcu- 
lations. 

The North London Railway paid to the appellant 
company an annual toll for the use of the line, the subject- 
matter of this appeal. 



1896—1897. 

Los DON AND 
XOHTH- 

We«terx 
Railway To. 

V. 

St. John, 
Hampstead. 
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1896—1897. Littler, Q.C. (E. Page with him), for the appellants, 

lx)Ni>oN AND sought to prove the receipts of the railway company by 

North- written statements supported by an affidavit sworn by 

Railway Co. Mr. Williams, of the company's audit department, in 

St. John. 

Hampbtead. Traffic Act, 1888, s. 48. 



accordance with the provisions of the Railway and Canal 



Balfour Browne, Q.C, for the respondents {Walter C. 
Ryde with him), objected that the respondents had had 
no notice, and had not therefore been able to require 
Mr. Williams to attend and be cross-examined. 

Littler, Q.C, contended that no notice to the opposite 
party was necessary under the section. 

The Deputy-Chairman (Mr. Loveland-Loveland) ruled 
that the respondents were entitled to the attendance 
of Mr. Williams. 

Mr. Williams was subsequently called and cross- 
examined upon his statutory declaration. 

A number of witnesses were called on each side. 
Among these 

Mr. William Marshall gave evidence on behalf of the 
parish. He estimated the tenant's working capital for 
the proportion of the line within the parish by the 
following method : — He divided the total value of the 
railway company's locomotive stock, tools, furniture, 
telegraph instruments, horses, and harness, etc., in the 
proportion which the number of train-miles run over 
the whole of the company's system bore to the number 
run in the parish. He divided the total value of the 
company's coaching stock, tools, etc., similarly in the 
proportion borne by the coaching receipts over the whole 
system to the coaching receipts earned in the parish. 
He divided the total value of the waggon stock, tools, 
sheets, etc., similarly in the proportion borne by the 
merchandise and mineral receipts over the whole system 
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to the merchandise and mineral receipts earned in the 1896—1897. 

parish. Adding together the results of these several Loxdon aitd 
calculations, he obtained an estimate of the tenant's ^orth- 

capital for the parish. He obtained an estimate of the Railway Co. 
value of the necessary tenant's stores by a calculation g^ j^,^ 

similar to that used for locomotive stock. Mr. Marshall Hampstiad. 
allowed 80 per cent, for depreciation of the rolling-stock. 
The following was his valuation : — 

Gross receipts earned in the parish, less Government 
duty : — 

London and North- Western Railway 

Co.'s gross earnings, estimated - £42,695 
North London Railway Co.'s toll, 

estimated .... 8,657 



£46,852 



Expenses and allowances : — 

Locomotive power (agreed) - - 4,628 
Carriage and waggon repairs 

(agreed) 1,770 

Miscellaneous expenses - - - 11,808 



17,706 



Net earnings of the line and stations, 

plus rates . - - - £28,646 

Proportion of the rental value 

of stations, &c., separately rated - 8,477 

Proportion of cost of maintaining 

signals, &c. . - - - 207 

8,684 



Net receipts of line (plus rates) divi- 
sible between landlord and tenant £24,962 
Tenant's share : — 

Working capital— £89,298 

17J per cent, thereon - - 6,877 

Carried forward - 6,877 24,962 

R.A. 
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. 1896-18S7. Brought forward £6,877 £24,962 

London and North London Co.'s toll — £8,657 

W^eIv '^^ P^^ ^^^^' thereon • - 273 

Railway Co. Proportion of stores — £2,595 

St John ^ P®^ cent, thereon - - 195 

Hampstead. 7,346 



Gross rental of line, plus rates - - £17,617 

Maintenance and renewal of per- 
manent way, &c. - - - £1,700 

Reproduction fund (agreed) - - 83 

1,783 



£15,834 



Deduct rates at 5^. lOd, in the £ on 

a rateable value of £12,259 - 3,576 



Rateable value of main line - - £12,259 

For the rateable value of stations, etc., in the parish, 
the witness added the sum of £1,874. No express 
decision was given on any point affecting the stations, 
and further details are, therefore, omitted. 

The following was the valuation of the main line made 
by Mr. S. M. Howard on behalf of the appellants : — 

Gross earnings : — 

Coaching trafl&c less Government 

duty £31,482 

Merchandise traffic - - . 16,383 

. £47,815 

Train miles (London and North-Western Railway) : — 
Coaching - - 89,353 
Merchandise - 44,615 

Total > 133,968 
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Brought forward jB47,816 J^^^7,i?!!i 

Expenses : — • London and 

^1 OI1.TH* 

Locomotive, carriage, and wagon Wevtbrn 

Railway Co. 



(agreed) £6,898 



V, 



Haulage paid to North London Rail- St. John, 

way Co. 1,463 

Miscellaneous and general expenses, 

25*236 per cent, of gross earnings - 12,067 



Proportion of rateable value of 
station separately assessed, 5^ per 
cent, of gross earnings - - £2,630 

Local rates at As. Gd. in the £ 

thereon 692 



19,928 

£27,887 



3,222 
£24,665 



Tenant's Deductions : — 

Tenant's own capital in- 
vested in rolling stock, 
plant, &c. - - - £60,881 

Interest, trade profits, 
depreciation, risks, in- 
siurance, &c., thereon at 
17 J per cent. - - 10,654 

Proportion of stores- - £4,971 

Interest, waste, deprecia- 
tion, &c., thereon at 
12J per cent. - - 621 

Proportion of floating 

capital- . - - £1,951 

Interest thereon at 5 per 
cent. .... 98 



11,873 



CaiTied forward £18,292 

c2 
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1896—1897. 
London and 

NORTH- 

"Wbstbrx 
Railway Co. 

V. 

St. John, 
Hamfstbai). 



Brought forward 

Maintenance and repair of the way 

and works — 188,968 train miles 

at6-852d. 

Reproduction fund 



£18,292 



£8,546 

88 



Deduct local rates at 58. lOd. in the 
£ on £7,481 - . . . 



• 8,629 

£9,663 

2,182 

Rateable value - - - - £7,481 

Mr. Howard obtained the sum of 60,881/. for tenant's 
capital as follows : — He first valued the stock upon the 
whole system of the railway, and found that the sum so 
estimated was 108*5 per cent, of the total gross receipts 
of the whole system. He then applied that percentage 
to the gross earnings in the parish, and added to the 
sum so obtained an additional sum of 8,922{., repre- 
senting the increase over the ordinary average of the 
whole system by reason of the increased value of the 
locomotive and carriage stock used on the section of line 
in this parish. This increase he justified on account of 
the valuable rolling-stock used to make up the numerous 
express trains which run over this section of the main line. 

The Court found that the amount of the assessment 
was not excessive ; and it therefore became unnecessary 
to decide some of the questions raised. In particular, 
the Court refrained from expressing an opinion upon the 
proper principle of calculating the tenant's capital (a). 

In dismissing the appeal, the Deputy-Chairman (Mr, 
Loveland-Loveland, K.C.) said: We cannot agree entirely 
with the figures given by the witnesses on either side. 
Mr. Marshall has deducted too much per cent, for 
depreciation of stock because it is known that the London 
and North-Western Bailway Co. keep up their stock 

(a) See, for an important decision on this matter, South-Eastem 
Railtoay Co* v. Dorking Unwii (1898), injra, p. 71. 
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to a high state of eflSciency. We have not been able to 1896—1897. 

adopt either of the figures given for tenant's capital, but ].ondon and 

we have not departed from the general practice in these wsmiix 

courts of allowing 17i per cent, on what is, in our opinion, Railway Co. 

the proper amount. We have given a fair allowance for g^ johk, 

floating capital, as we find that such an allowance has Hampktbad. 

been made in many cases. 

Appeal dismissed. 



South Metropolitan Gas Co. v. The Greenwich 

AND Other Unions. 

Gaa Company — Accounts — For what Tear to be taken. 

In hearing the appeal of a gas company agaiast a quinquennial 
valuation, the Court will look at the company's accounts for the 
first half of the year in which the valuation was made. 

Appeals relating to gas mains &c., in various parishes. 
The several respondents appeared separately, but the 
appeals were heard together. The assessment appealed 
against was in a quinquennial list made and deposited 
on or about May 31st, 1895, and the question was argued 
and decided whether the Court should consider only the 
accounts for the year 1894, or whether it should take 
notice of the accounts for the second half of 1894 and 
the first half of 1895. It is upon this point only that 
the case is here reported. 

There had been a serious decrease in the profits of the 
appellant company in the year 1895, owing to a fall in the 
prices of the residual products of gas. 

Littler, Q.C., for the Wandsworth and Clapham Union : 
The accounts of 1894 only should be looked at; uniformity 
of rating should be secured as far as possible for five years : 
B. v. Abney Park Cemetery Co. (1878), L. R. 8 Q. B. 515. 
If there is an increase or decrease in value during the 
quinquennial period, the proper remedy is by a supple- 
mental list. Though the necessity of such a list for 1895 



1897. 
Feb, 5. 
March 8. 
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South 
Metro- 

POLITAX 

Gab Co. 
The Qrben- 

WICH AND 
OTHER 

Unions. 



might be avoided by now looking at the accounts for the 
first half of that year, yet this could not be avoided as to 
subsequent years. The appellants came before the assess- 
ment committee before the accounts for the first half of 
1895 were published; so the committee could not possibly 
have considered those accounts* 

Marshall, Q.C., for the Greenwich and Woolwich 
Unions : The whole matter is regulated by the Valuation 
(Metropolis) Act, 1869, s. 42, which requires the overseers 
to complete their valuation list by May 31st, 1895, and 
up to that date they only had the materials arising from 
1894. The assessment committee, being a tribunal of 
appeal from the overseers, ought not to have had any 
materials before them that the overseers had not. 

Sir E, Clarke, Q.C., and Balfour Browne, Q.C., for the 
appellants : The assessment committee are, under s. 42, 
to revise the valuation list before October 1st in the year 
of assessment, and ai*e not bound to finally approve it 
before November 1st. The question for them is what is 
the value of the hereditament at the time at which they 
are fixing the value for the list ; their duty is not to hear 
an appeal, but to revise the list. The accounts were 
published in July, 1895. If a valuer were appointed 
under s. 86, he would value the hereditament as it 
is now: Oa% Light and Coke Co. v. City of London 
and other Unions, Ryde's Eat. App. (1891—1898), 204. 
What has to be done in these cases is to find out, not the 
rent that would have been paid by a hypothetical tenant, 
but the rent that might reasonably be expected. The 
decrease in 1895 cannot be dealt with in a supplemental 
list : Oas Light and Coke Co. v. Hackney Union, Hyde's 
Eat. App. (1891—1893), 253. 

Littler, Q.C., and Marshall, Q.C., in reply cited London 
Street Tramways Co. v. St. Maiy, Islington, Eyde's Rat. 
App. (1886—1890), 147 ; East and West India Docks v. 
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Poplar (1883), Met. Eat. App. 347. The question is, 
Were the overseers, as altered by the assessment com- 
mittee, right in their valuation at the time when it was 
made ? The falling off up to June, 1895, may have been 
merely accidental. 

The Chairman (Mr. McConnell, Q.C.) delivered the 
considered judgment of the Court : The question we have 
to find is the amount which the property would reasonably 
be expected to let at from year to year from the 6th April, 
1896, and we are asked by the respondents to confine the 
evidence on which we may arrive at our conclusion to a 
period of twelve months ending on the Slst of December, 
1894. The appellants contend that we ought to receive 
evidence of facts and accounts up to the 30th June, 1895. 
I do not find any statute or decision which limits the par- 
tieulai* period to which, and to which alone, we are bound 
to confine such evidence, and it seems almost absurd in 
estimating the sum at which the property would let from 
the 6th April, 1896, onwards to be limited to figures 
applicable entirely to so remote a period as 1894. How 
far the evidence adduced as to the first six months of 
1895 may weigh witli us I cannot yet say, but we find that 
we are bound to receive and consider it, and that we 
conform with the Act in doing so. 



1897. 



South 

Metro- 

politajt 

Gas Co. 
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London and India Docks Joint Committee r. Poplab 

Union. 

Practice — Alteration of Valuation Lists on Ajtpeal Allowed — Case 

to be atattd. 

The Coiirt initialled the alterations made in the valuation lists 
in consequence of the reduction of assessments on an appeal, 
although a Case was about to be stated for the opinion of the High 
Court in connection with the appeal. 

Application on behalf of the successful appellants to 
have the valuation lists altered by the amounts by which the 



1898. 
May 14. 
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1898. assessments were reduced on the appeal, notwithstanding 



London and ^^^^ & Case for the opinion of the High Court had been 
India Docks applied for by the respondents and had not yet been stated. 

V, Freeman, Q.C. (Boyle with him), made the application. 

Poplar 

Union. Olen, for the respondents, objected. No hardship 

would be done if the lists were not altered, because 
there is a power to refund rates paid in excess. But 
if the lists are altered, and the High Court reverses 
the decision of this Court, the overseers will have no 
power to demand the arrears. He cited JJ. v. Stafford- 
shire JJ. (1857), 26 L. J. M. C. 179. 

The Deputy- Chairman (Mr. Loveland-Loveland, Q.C.) 
said that the alterations in the lists would be at once 
initialled by the Court. He declined to suspend the 
alteration so as to give the respondents an opportunity 
of applying to the High Court. 

Application granted. 



1899. 
Feb. 4. 



Q. B. B. 

1900. 
Jan, 12. 



School Board for London r. The Wandsworth and 

Clapham Union. 

School — Public Body — Statutory Duty — Possible Competing 

Teimnts, 

The London School Board was under a statutory obligation to 
provide school buildings. It claimed to calculate the rateable 
value of certain promises provided in pursuance of this obligation 
at a percentage on the capital cost equal to the rate at which it 
was able as a public body to borrow money. 

Held, by the Loudon Quarter Sessions and the Queen's Bench 
Division, that, as there were other possible tenants for the premises, 
this principle was inapplicable. 

Appeal against the valuation of the New Park Road 
School in a supplemental list at 1,0742. gross and 
895i. rateable value. 
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This was a new school. The School Board had a 
duty put on them by the Education Act, 1870, to provide 
schools, and were empowered by the Education Act, 1878, 
to borrow money for that purpose. For the purchase of 
land and erection of buildings for the school in question, 
the Board had borrowed money at 2/. 18«. per cent, 
interest. The site had cost about 4,000/., and the 
contract price of the buildings was 18,280Z. ; the gross 
Taluation appealed against was obtained by putting 4 per 
cent, on the former figure and 5 per cent, on the latter. 
l*he appellants claimed to put only 8 per cent, on the 
cost of both land and buildings in order to arrive at 
the rateable value. The following was the appellants' 
valuation : — 



1899. 

School 
boabs for 

LOXDON 

o. 

The Waxd6- 

wobth ahd 

Glapuam 

Ukioit. 



Capital cost of land, say £4,000 
Buildings (actual) - 18,857 



£22,857 
Bateable value at 8 per cent, thereon 
Add one-fifth for repairs, &c. 

Gross value . • - 







£685 10 
187 2 

£822 12 



B. Cunningham Glen for the appellants. 

Mr. W. Cooke and Mr. Bisehoff gave evidence in 
suppoii; of the appellants' valuation. 



J. C, Earle for the respondents : It is admitted that 
tenants other than the School Board can be found for 
these premises. As that is so, the rate at which the 
Board can borrow is immaterial. In London County 
Council V. Erith, Ryde's Rat. A pp. (1891—1893), 882, 
the County Council were the only possible tenant. 
Sir P. H. Edlin's judgment in School Board for London v. 
SL Mary, Islington (1885), Met. Rat. App., at p. 899, 
lays down no general rule on this point. 
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1899. 



School 

Board for 

London 

V. 

The Wands- 
worth AND 
Clapham 
Union. 



Mr. Charles Barker gave the following valuation on 
behalf of the respondents : 



Buildings, 18,280?. at 5 per cent. - 
Land, estimated ground rent 

Add 10 per cent, of above for repairs, i&c. 

Gross value - - - - 
Statutable deduction, one-sixth thereof - 

Rateable value - - - - 



£914 
200 

£1,114 
111 



- £1,226 
204 



- £1,021 



Mr. Barker said the premises would let for 1,200Z. a 
year to tenants other than the School Board, and were 
suitable for other than scholastic jjurposes. There was 
a Girls' High School close by, which would take these 
premises. They would command a rent sufficient to 
support the rateable value put on them, if let for manu- 
facturing pui-poses. 

Cunningliam Olen in reply : I do not ask that the 
School Board, being a public body, should be treated 
diflferently from private persons. The reason why tlie 
latter are charged 4 per cent, and 5 per cent, on capital 
cost (in calculating rateable value) is that they have to 
borrow money at these rates. The appellants can 
borrow at a cheaper rate. 

The Chairman (Mr. Loveland-Loveland, Q.C.) dis- 
missed the appeal, and granted a Case for the opinion of 
the High Court. 

Appeal dismissed. 



a. B. D. 

1900. 
Jan, 12. 



The Special Case found as a fact that the buildings 
were more suited for educational purposes than for any 
other, but that if they were vacant a tenant or tenants 
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could be found who would give a rent sufficient to 
suppoi't the assessment. 

Cunningham Glen for the appellants : There is nothing 
to show that anyone would give a higher rent than the 
School Board would give if they were not the 
owners. The valuation should therefore be made at a 
percentage on the capital cost equal to that at which the 
Board could borrow: London County Council v. Erith^ 
Ryde's Rat. App. (1891—1898), 382. 

Earle, for the respondents, was not called upon. 

Grantham, J. : Th6 case is unarguable. If the appel- 
lants' argument were followed to its logical conclusion, 
supposing a public-spirited individual were to lend money 
to the Board for the purpose of building a school at 1 per 
cent, or free of interest, the school must be valued nt 
1 per cent, on the capital cost, or at nil. We dismiss 
the appeal. 

CuANNKLL, J. : I agree. The appellants have been 
stated out of Court. 

Appeal dismissed. 



1900. 
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Burton (trading as Partington and Co.) r. St. 

GiLES-IN-THE-FlELDS AND St. GeORGE's, BlOOMSBURY. 

Advertising Station — Advertising Stations {Bating) Act^ 1889 — 

Person Liable to be Bated, 

Held by the Queen's Bench Division, reversing the decision of 
the London Quarter Sessions, that the *' advertising agent*' who 
Tises hoardings erected by builders, with their permission, for the 
display of advertisements, is not the person who ** permits the 
hmd to be used for the exhibition of advertisements " within the 
meaning of s. 3 of the Advertising Stations (Rating) Act, 1889, and 
is not liable to be rated. 

Appeal against the assessment in a supplemental 
valuation list made in 1898 of an "advertising station 



1899. 
Feb. KS. 



Q. B. D. 

1900. 
Jan, 11. 



it 



28 queen's bench division. 

1899—1900. in Southampton Row at lOOZ. gross and 951. rateable 

BuKTON value, of a ** hoarding '* in the same street at 144Z. gross 

&ino''ton and 137i. rateable value, and of a "hoarding" in Hjde 

AND Co.) Street and Museum Street at 216Z. gross and 166Z. 

St. Giles-in- rateable value. 

THB-F1BLD8 •j'jjg appellant was an advertising agent, and the 

St. George's, "advertising station" and "hoardings" assessed were 
Bloomsbury. ^QQ^gjj screens erected upon tlie highway to enclose 

therefrom land upon which building operations were in 
progress. To these screens, under agreements with the 
builders, the appellant affixed advertisements. Each of 
these agreements provided that the appellant should 
receive by it no interest in the premises concerned, and 
should not be in any way made liable by it for rates and 
taxes during the continuance of the agreement. The values 
stated above were not contested by the appellant. 

Hoardings of this kind cannot be erected without the 
licence of the local authority, nor can advertisements be 
displayed on them when erected without a licence under 
s. 5 of the Advertising Stations (Rating) Act, 1889. 

By s. 3 of that Act it is enacted that " Where any land 
is used temporarily or permanently for the exhibition of 
advertisements, or for the erection of any hoai'ding, frame, 
post, wall, or structure used for the exhibition of adver- 
tisements, but not otlierwise occupied, the person who 
shall permit the same to be so used, or (if he cannot be 
ascertained) the owner thereof, shall be deemed to be in 
beneficial occupation of such land or part thereof, and 
shall be rateable in respect thereof to the relief of the 
poor and to all local rates, according to the value of such 
use as aforesaid." 

B. Cunningham Glen {A, M. Bethiine with him, for the 
appellants : The appellant here is not the person rate- 
able ; he is not in the position of the appellant in Chappell 
V. Overseers of St, Botolph [1892], 1 Q. B. 561, who was 
the contractor for the building upon the land surrounded 
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by the hoarding and was held to be rateable in respect of 1899— 1900. 



the hoarding. There is a later decision of the Irish Bvrtox 
Courts, which go back to the owner of the land and rate ^^ot^tI^ton 
him : Shelley v. Dillon (1892), 80 L. R. Ir. 804. and Co.) 

V. 

St. GiLBS-nr- 

A. Macmorratiy Q.C. (Walter C. Ryde with him), for thbFiblds, 
the respondents: One of the hoardings has now been St. George's, 
taken away, and a thing that no longer exists cannot be I^loomsbuby, 
the subject of an appeal against the valuation list, which 
only operates infuturo. 

R. C. Glen : There has been a decision of the assess- 
ment committee about the hoarding that has since been 
removed, so that I am a person aggrieved. But it has 
been agreed that the appellant's case should be stated to 
include all three stations. 

The Deputy-Chairman (Mr. Loveland-Loveland): We 
had better hear all the facts. 

R. C. Glen then stated the facts as above. In no sense 
is the appellant ''permitting land to be used" for the 
exhibition of advertisements ; he has no control over the 
land. 

Macmorran, Q.C, for the respondents : The question 
is, Are Partington and Co. the rateable occupiers within 
the meaning of this Act ? The word " used '* occurs 
twice in s. 3, and Partington and Co. are the persons who 
"permit" the structures to be used for advertisements, 
for the pictures so displayed belong to the advertisers 
and not to Partington and Co., although the latter 
sometimes prepare the advertisements themselves. In 
CkappelVs Case, the question whether the advertising 
agent was liable did not arise. 

Sib H. Poland, J.P. : The Irish case, Shelley y. DilloUy 
has no bearing on this case. 



Jan, 11. 



80 queen's bench division. 

1899—1900. Macmorran, K.C. : That case was under s. 4 of the Act. 

Burton 'fhe CouRT dismissed the appeal, and consented to state 

Partington a Special Case. 
AND Co.) Appeal dismissed. 

V, 

St. GiLES-iN- 
THE-FiBLDs, The Special Case stated the facts as above, and the 

St. George's question for the opinion of the Court was whether the 

Bloomsbury. appellant was, by virtue of s. 8 of the Advertising Stations 

Q. B. D. (Rating) Act, 1889, to be deemed to be in beneficial occu- 

1900. pation of the land on which the advertising station and 

the hoardings or any of them were erected. 

The same counsel appeared as in the Court below, 
and the same arguments were put forward. 

Grantham, J. : We think that the Quarter Sessions 
were wrong. The advertising agent who affixes the 
advertisements to the hoardings is not the person to be 
rated. Although here in London the overseers may have 
no difficulty in discovering the advertising agent, yet 
in the case of the advertisements that are now frequently 
erected in country fields, alongside railway lines, and so 
on, the overseers might have very great difficult}' in finding 
the advertising agents who were responsible for them ; 
these probably live in London, while the persons who 
give them licence to use the stations are ready to hand in 
the parish. There would then often be great incon- 
venience if the advertising agent were the person liable. 
The question of jurisdiction, namely, whether tliere was 
a right of appeal against the valuation of one of the stations 
which has been removed since the valuation list was made, 
is not directly before us, and we can take no notice of it. 

Channell, J. : I am of the same opinion. There is 
no power outside this Act to rate tlie appellant, and this 
Act does not make him the person liable to be rated (a). 

Appeal allowed with costs in both Courts. 

(a) Certain further proceedings arising out of this case are reported 
Aw/rrt, p. 254. 
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Managers of Metropowtan Astlum District t\ 1899. 

^ ^T ^<^*- 26. 
Greenwich Union. 

Supplemental List — Hospital — Added Buildings — Structural Value — 

Percentage* 

. A local authority was able to borrow money at low rates. It 
had, since the quinquennial valuation, added to the value of its 
property by pulling down certain buildings and erecting others in 
their place. The proper percentage to apply to the structural value 
of the buildings was considered. 

Appeal against the assessment in' a supplemental 
valuation list made in 1898 of the buildings of the 
South-Eastern Hospital at 4,5562. gross and 8,797/. 
rateable value. 

The hospital buildings were valued in the quin- 
quennial list made in 1895 at 8,7562. gross and 8,1802. 
rateable value. In 1897 three temporary wards were 
demolished, and two permanent wards (containing twenty- 
two beds) and some workshops erected in their place. It 
was in respect of this improvement that the hospital 
buildings had been entered in the supplemental list, 
with an assessment increased by 8002. gross and 6672. 
rateable value. The new buildings had cost 21,5892. 
to erect. 

Balfour Broicne, Q.C. (BoydeU Houghton with him), 
for the appellants : The appellants are practically the 
only possible tenants for these buildings. They are able 
to borrow money at 2f per cent. ; this is not indeed 
the measure of rateable value, but it is a guide, for the 
appellants might well calculate the rent they could 
afford to pay if they were not owners, at little more than 
the interest at which they can borrow. What percentage 
should be applied to structural value is a question of fact 
for the Sessions : Mayor ^ dc.y of Liverpool v. Llanfyllin 
Union [1899], 2 Q. B. 14 ; London County Counnl v. 
Erith, Ryde's Rat. App. (1891—1898), 882. 
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Metropoli- 
tan Asylum 
District 

V, 

Greenwich 
Union. 



1899. Mr. Thos. Aldwinckle valued the buildings demolished 

Managers of »* 5,183Z. capital cost. Mr. Ryan deducted this, figure 
from the cost of the new buildings ; 8 per cent, on the re- 
sultant figure (21,589Z. -5,183Z.=), 16,400^., gave 492Z., 
and this, he said, represented the additional rateable 
value derived from the new buildings. The additional 
gross value was one-fifth more, or 590L Mr. C. F. 
Jones suppoiled this valuation. 

F. Marshall, Q.C. (Walter C. Ryde with him), for the 
respondents : Though a hypothetical tenant would not 
give a rent for the demolished buildings, certainly a 
landlord would seek to recoup the cost of those as well 
as of the new buildings. It follows that the tenant 
must give a fair interest on the sum of 2l,589Z. ; and the 
additional rateable value due to the new buildings should 
be calculated on that basis. The Enth Case has been 
commented on in Sculcoates Union v. Dock Company at 
Kingston-upon-Hull [1895], A. C. 186. 

Mr. William Eve valued the demolished buildings at 
4,0002., making the net capital value of the new buildings 
(21,689Z. - 4,000Z. = ) 17,689Z. If 4 per cent, were applied 
to that sum, he said, the rateable value would be 7082. 
But if it was proper to apply only 8 per cent as being the 
rate at which the appellants could borrow, then they 
must lay aside an annual sum for the repayment of the 
whole sum expended on the new buildings. On this 
principle his valuation was as follows: — 

8 per cent, on £17,589 - - . . £527 
Sinking fund to repay £21,589 in fifty years 
on the 8 i)er cent, table - - - . 194 



Kateable value 



£721 



Balfour Browne, Q.C, in reply : The respondents are 
asking the Court to depart from the Parochial Assess- 
ment Act in asking that the rateable value should be 
what the landlord would expect, and not what the tenant 
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would give. We ask for 8 per cent, on the structural i^^- 



Mbt&opoli- 

tax asylvm 

District 

V. 

GaxBXWiCB 
Union. 



value ; the difference between that and 2f per cent, is Manaobbs of 

enough to cover all contingent expenses. 

The Court reduced the assessment to 4,4942. gross 

and 8,745L rateable value, and made no order as to 

costs. 

Appeal allowed. 

[Note. — By this decision the increase in value since 
the quinquennial valuation was placed at 788Z. gross 
and 615Z. rateable value. The Court gave no reasons 
for their decision ; but the additional rateable value 
would appear to have been calculated at 8} per cent, 
on the net additional outlay, as estimated by the 
appellants, of 16,4002.] 



PuLLEN r. St. Saviour's Union. 

TtnemenU — Qro89 Value — Weekly Rent — Additional Sum paid for 
Cleaning and Lighting of Staircase — Valuation {Metropolia) 
Act, 1869, 8. 4. 

A block of artisans' dwellings was let out in separate tenements, 
for which the tenants paid weekly rents; and in addition each 
tenant paid 6d. weekly to the landlord's agent for cleaning and 
lighting the common staircase. The overseers had included these 
additional payments in assessing the value of each tenement. The 
Quarter Sessions held that they were right in so doing. 

Held, by the Queen's Bench Diyision, that the Quarter Sessions 
were right, the rent plit8 the 6d. payments representing the basis 
upon which the gross value must be calculated. 

Appeal relating to thirty-two separate hereditaments 
occupied as artisans' dwellings, beingNos. 26 to 56, Pullen's 
Buildings, in the parish of St. Mary, Newington. The 
appellant was assessed as owner in a supplemental 
valuation list. 

The appellant paid all rates and taxes and received 

B.A. D 



1899. 
Feb. 25. 



Q. B. D. 
Dee, 6. 
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1899. 10«. a week for some of the flats, which were assessed 

PUIJ.BN ^^ 20Z. gross and 16Z. rateable value, and 8«. 6d. a week 

„ « ^- , for the rest, which were assessed at 111, gross and 13Z. 

St. Saviours _ _ ' rr,-» . . .1.1 yi . 

Union. rateable value. The tenants paid these sums weekly to 
one H. C. Parker as agent for the appellant ; and they 
further each paid to Mr. Parker a sum of 6d. a week in 
respect of the cleaning, lighting, and watching of the com- 
mon staircase and of the removal of dust. The persons 
employed in doing these services were not engaged, paid, 
or dismissed by the appellant ; any profit or loss arising 
out of the payments made for these purposes accrued to 
H. C. Parker, and not to the appellant. The common 
staircase opened without doors on to the public footway. 
The appellant contended that the sums of 6d. paid as 
above did not form part of the rent of the flats, and 
should not be taken into account in valuing the property. 
He claimed, therefore, that the gross and rateable value 
of each flat should each be reduced by IZ. 

T. W. WIieeler,(i.C.{E.Boyle,Q.C., md Walter C.Ryde 
with him), for the appellant : The payments of 6rf. a week 
are payments for personal services, and are therefore not 
a part of the rent. The staircase, being open, is merely 
a continuation of the street, and is not a part of the 
rateable hereditaments. 

Mr. PuUen and Mr. Parker gave evidence. The 
latter's commission for collecting rents was not included 
in the payments of 6d. ; but he said he should give 
notice to quit to a tenant who failed to pay him the 6d. 
This payment was, however, never included in distraint. 

F. Marshall, Q.C. (Corrie Grant with him), for the 
respondents : Our case is the same as in Improved 
Industrial Divellings Co. v. St. Luke's, Chelsea, Ryde's 
Rat. App. (1891—1893), 21. First, the payment of 6d. 
is a part of the rent ; secondly, even if it is not, the 
valuation is not too high. 
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Wheeler^ Q.C., objected: The second point is not 1899. 
raised in the respondents* case. Pullbk 

r. 

Sir H. Poland: The respondents obviously appHed ^'''^^^'^'^ 
their scale to 9«., and not to 8«. %d.^ in calculating the 
value of each tenement. 

The Deputy-Chairman (Mr.Loveland-Loveland,Q.C.) : 
If the general question is opened, the respondents ought 
to have the costs of the day. 

Marshall^ Q.C. : We are content to let the case be 
decided on the 6^. payment. The landlord undertakes 
to let the hereditaments having a clean and light staircase. 
He appoints Mr. Parker as his agent for doing this work 
as well as for collecting the rents. The tenant would 
have no voice in revoking Mr. Parker's appointment. 
The profits made out of the GcJ. payments are so small 
that the fact of their not being accounted for to the 
landlord is immaterial. If a landlord agreed to let a 
freshly painted house, the payment for the paint on the 
house would be part of the rent ; so here. It may be 
said that, if the 6d. payment is part of the rent, it shotdd 
be deducted again as necessary expenses of maintenance ; 
but the hereditaments are very substantially built. 

Wheeler y Q.C, in reply. 

The Deputy-Chairman : We are of opinion by a verj' 
large majority that the appeal must be dismissed with 
costs and the figures confirmed. The rents, so called, 
of 8<. 6(2. and 10^. are not really rents, because those are 
lump sums for which the tenants get water and have 
their taxes paid for them, and the Qd. should be added to 
the lump sums. 

Wheeler^ Q.C, asked for a Case to be stated. 

Mr. LovELAND-LovELAND : If you think you can raise 

d2 



Lee. 6. 



86 queen's bench divibion. 

1899. a question of law we will consider the application; at 
PvLLEN present we think it is a question of fact. 
St. Satiovk's ^^^^ dismiszed. 

Union. 

Q. B. D. The Court of Quarter Sessions stated a Special Case in 

1899. which the facts were stated as aboye, and the judgment 
reported above was given as the finding of the Court ; 
and the question at issue was found to be a question of 
fact. No question was formulated for the opinion of the 
Divisional Court. 

Wheeler, Q.C. {Ryde with him), for the respondents, 
urged the same arguments as in the Court below, and 
cited R. V. Bihton (1865), L. R. 1 Q. B. 18, where 
CoGKBUBN, C.J., said that a payment of water-i'ate by 
the landlord "has no more to do with keeping the 
premises in a condition to command the rent than a 
money payment for the supply of gas instead of candles." 

[Channell; J. : In an ordinary repairing lease the 
overseers are entitled in calculating the gross value to 
add the estimated cost of repairs to the actual rent paid. 
Repairs include painting. Is there any distinction in 
principle between the cost of putting on paint and washing 
off dirt ?] 

The expense of repairs is expressly mentioned in the 
statute ; that of cleaning is not. The lighting and cleaning 
of the staircase are no more a part of the rateable heredi- 
tament than is furniture : R. v. Lee [1866], L. R. 1 Q. B. 
241, per Blackburn, J., at p. 263. 

Marshall, Q.C. {Corrie Grant with him), for the respon- 
dents, in addition to the arguments used in the Court 
below, said : The only question is one of fact, and the 
Court are bound by the finding of the Quarter Sessions. 

JMieeler, Q.C, in replj". 
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Darling, J. : The appeal must be dismissed. We have ^^^' 

to determine the value of the premises to the landloi'd, Pullbn 

according to s. 4 of the Valuation (Metropolis) Act, 1869. y^ Satioi7r*§ 

The question is, What would the tenant here be reasonably Uxxoy. 

expected to pay under the conditions stated in that section, 

namely, that the landlord undertakes to bear the expenses 

necessary' to maintain the hereditament in a state to 

command the rent ? He would be expected to pay the 

whole of what he in fact pays directly to the landlord, 

and also what he pays indirectly to the landlord through 

his agent, that is, 98. in the case of the less expensive 

flats and 10^. 6d. in that of the other flats. No tenant 

would take a tenement in buildings of this class unless 

the staircase were kept clean and light, or, at any rate, 

he would not pay so high a sum as those I have mentioned. 

In my opinion, therefore, those sums represent the basis 

upon which the gross value of the premises must be 

calculated. 

Chanxell, J. : I am of the same opinion, but the case 
is not free from difficulty. According to the bargain 
between the parties, the weekly sum of 6d. is, it is true, 
no part of the rent ; but at the same time it must be 
taken into consideration in arriving at the rent which a 
tenant might reasonably be expected to pay for one of 
those tenements. The natm*e of the access to a tenement 
is an element in the value of the tenement. If situated 
in a broad and convenient street, a tenement would fetch 
a higher rent than if it were situated in a narrow cul-de-sac. 
The fact that the landlord chooses to split up the sum 
that the tenant is to pay, and says that he shall pay 
so much for the tenement and so much in addition for 
keeping the access to the tenement in order, is imma- 
terial. The Sessions were therefore right in the conclusion 
to which they came. 

Appeal disviissed. 
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1900. 
Feb. 27. 



Bode axd Compi'ox r. Hackney Union. 

Theatre — Prttfit cmd Los8% 

In valuing a theatre, the Court will not look at the profit or loss 
which has resulted from the business done there. 

R. V. Verrall [1875], L. E. 1 Q. B. D. 9, and Clark v. AJderhnry 
Union [1880], 6 a B. D. 139, distinguished. 

Evidence of the rating of other theatres excluded. 

Appeal against the assessment in a supplemental 
valuation list of the Dalston Theatre at 1,400Z. gross 
and 1,167^. rateable value. 

This was anew theatre held by the appellants for a term 
of twentj'-one years from June 24th, 1898, determinable at 
their option at the end of seven years, and at a rent of 
1,900Z. a year. It was agreed that this was an excessive 
rent. .The appellants sought to prove that the theatre 
had been carried on at a loss ; and claimed a reduction to 
750{. gross and 6252. rateable value. 

Arthur Gill for the appellants : The result of the 
business done should be considered in rating this 
property, as was done in 2J. v. VcrraU (1875), 1 
Q. B. D. 9, and in Clarke v. Alderhury Union (1880), 
6 Q. B. D. 139. 

# 

Walter C. Ryde for the respondents : Those cases are 
not applicable to that of a theatre. 

The Deputy- Chairman (Mr.Loveland-Loveland,K.C.) : 
I do not think the cases cited are in point. Here all 
depends on the personal skill of the managers, on the 
pieces played, and so on ; that is not so in the case of a 
racecourse or of a railway refreshment-room. 

Mr. Faraday and Mr. Norris valued the theatre, on 
behalf of the appellants, on the basis of its seating capacity, 
Mr. William Eve, on behalf of the respondents, at a 
precentage on structural value. 
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Evidence was tendered of the rating of other theatres 
in London, but, on objection, the Court decided not to 
admit it. 

The Court, contrasting the figures given by the 
gentlemen above named, was unanimously of opinion 
that the assessment appealed against was fair. 

Appeal dismissed. 



1900. 



BODB AND 

COMPTOW 

V. 

Hacknbt 
Union*. 



Hyde Park Court, Limited, v. St. George*s Union. 1901. 

Feb. 12. 

Profits — Block of Residential Suites with Common Rooms — Capititl March 12. 

Value. 

*' Hyde Park Court " was a block of buildings consisting (besides 
a club) of a number of residential suites with common dining and 
other rooms. The appellants let out the suites and supplied their 
tenants and other persons with food and drink. The Court did not 
accept a valuation calculated at a percentage on the appellants' 
gross receipts, but made an assessment based apparently on the 
capital cost of the land and buildings. 

Appeal against the assessment at 11,000Z. gross and 
9,167?. rateable value of ''Hyde Park Court" at 
Knightsbridge. The appellants claimed to reduce the 
gross and rateable values to 4,16i2^ and 3,468Z. 
respectively. 

" Hyde Park Court ** was a large block of buildings 
containing residential suites of rooms with a hall, dining, 
drawing, reading, and other rooms for the common use of 
the tenants of the suites, and was fully licensed as a 
hotel. A part of the buildings was let off as a club, 
known as the ** Hyde Park Club,'* at a progressive rent 
of 1,750/. rising to 2,650Z. The appellants carried on 
the business of letting suites of rooms, both furnished 
and unfurnished, and of supplying the tenants thereof 
and other persons using the common rooms with food, 
drink, &c. The appellants paid 210,000Z. for the 
premises in 1898. 
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1001- Boyle, K.C. {J. G. Talbot with him), for the appellants : 

HydbPakk The purchase-money here has nothing to do with the 

LiiuTBD rateable value. A fair way of calculating the rental value 

V. is to take 10 per cent, on the gross receipts. He also 

Union. cited the case of St. Pancras Station Hotel, Midlaud 

Ry. Co. V. Assessment Committee of St, Pancras, Ryde's 

Rat. App. (1886—1890), 121. 

Mr. W. H. Elwell gave the following valuation : — 



Gross receipts - - - - 




£34,680 


Less rates 


£925 




Inhabited house duty 


170 




Other expenditure 


28,730 




Depreciation of furniture, &c. 


2,000 




• 




26,825 








£7,855 


Tenants' share, 12^ per cent, on £25, 


000 - 


3.125 


Gross estimated rental 

• 


£4,780 


Statutable deductions ... 


- 


1,889 



Rateable value £8,391 

It was not stated on what principle the tenant's capitnl 
had been estimated. The rateable value as above cal- 
culated was practically equal to 10 per cent, on the gross 
receipts. 

Major Isaacs and Mr. James Green also gave 
valuations based on the gi*oss receipts. 

Danckwerts, K.C. (Walter C. Hyde with him), for the 
respondents : Evidence of profits may or may not be 
admissible, but they are not the measure of value : 
Cartwnght v. Sadcoates Union [1899], 1 Q. B., at p. 674, 
infra, p. 176. The business has not been properly 
managed, and so the profits are low. The true test 
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is, what would a tenant from year to year give with a ^^^^- 

reasonable prospect of continuing as such ? Htdb Pabk 

Mr. Brougham Glasier valued the property as i^iiT«i 

follows : — V. 

St. Gborob'b 

Cost of land and buildings— £210,000. ^'''''''' 

5 per cent, thereon £10,500 

Add 10 per cent, for repairs - - - 1,050 



Deduct one-sixth thereof 



Gross value £11,550 
- 1,925 



Rateable value £9,625 



Mr. Warner and Mr. Bousfield had also valued the 
building ; they looked upon it as a block of residential 
flats, and not as a hotel. 

The Court reduced the assessment to 9,900Z. gross 
and 8,250{. rateable value. 

[Note. — This result was apparently reached by taking 
the value of land and buildings at 200,000L and putting 
4i per cent, thereon and then proceeding as in Mr. 
Glasier's valuation.] 

Appeal aUoived with costs. 



DancktcertSy K.C., for the respondents, moved the 
Court to review then* order as to costs, because the 
figures to which the assessment was reduced on appeal 
were very far above the amounts to which reduction had 
been claimed by the appellants. 

The Deputy- Chairman (Mr. Loveland-Loveland, K.C.) 
refused to vary the former order. 



March 12. 
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1901. Mayor and Commonalty of the City of London as 

jr» I ftp 

! '. Guardians of Bethlem Hospital v. St. Saviour's 



Union. 

Practice — Notice of Objection — Poi/tt not raised therein — Valuatiem 
[Metropolis) Act, 1869, Third Schedule — Lunatic Asylum. 

It is not open to the appellants, at the hearing of an appeal, to 
contend that the hereditament assessed has been placed in tlie 
wrong class of the Third Schedule to the Valuation (Metropolis) 
Act, 1869, unless this point has been expressly raised in the notice 
of objection. 

Valuation of a lunatic asylum considered. 

Appeal against the assessment at 5,665Z. gross and 
4,721Z. rateable value of the Bethlem Hospital at 
Lambetli. 

This hereditament was entered in the valuation list 
as in class 8 of the Third Schedule to the Valuation 
(Metropolis) Act, 1869, namely, " Houses and buildings 
without land other than gardens and pleasure gi*ounds 
valued therewith for the purpose of inhabited house duty 
where the gross value is 40Z. or upwards." The maximum 
rate of deduction allowed for this class is 16f per cent, 
or one-sixth of the gross value. 

The overseers' assessment was 6,500Z. gross and 4,584Z. 
rateable value; this was increased b}' the assessment 
committee, on the hearing of the objection, to the figures 
stated above. The notice of appeal claimed a reduction 
to 4,850Z. gross and 4,042Z. rateable value, the amounts 
of the previous assessment. In the case for the 
appellants it was contended that the statutable deduc- 
tions should be one-third instead of one-sixth, and that 
the hereditament should be transferred from class 8 to 
class 11, ** Rateable hereditaments not included in any of 
the foregoing classes.'* For class 11 the deductions ai'e " to 
be determined in each case according to the circumstances 
and the general principles of law.'* This contention was 
not expressly stated in the notice of objection. 
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The appellants were constituted trustees of the Bethleni ^^Q^* 

Hospital for the reception of poor lunatics by a charter Mayou and 

of Henry VIII. The present buildings were erected in ^r^^^^cJi^^ 

1812, and accommodated 285 patients at the time of the of London 

appeal. St. Savioi'k^ 

Union. 

E. Boyle, K.C. (Henriques with him), for the appellants. 

F. Marshall, K.C. (Walter C. Ryde with him), for the 
respondents, objected to the question of class being raised 
at this stage. The grounds of objection must be stated 
ill writing, and the appellant in this Court is confined to 
the grounds so stated. The assessment committee were 
not aware of this contention until the case for the 
appellants was sent to them : see Williams v. Bedminster 
Union (1874), 80 L. T. 710; Middlesex County Asylum v. 
Wandsworth and Clapham Union, Ryde*s Rat. App. 
(1891—1893), at p. 124 ; R. v. Lojidon Justices [1897], 
1 Q. B. 488. Section 18 of the Union Assessment 
Committee Act, 1862, ^is incorporated with s. 11 of 
the Valuation (Metropolis) Act, 1869. The difference 
between the gross and rateable values claimed in the 
notice of appeal is one-sixth only. 

Boyle, K.C. : The notice of objection asks for relief on 
the ground that the assessment is not fair or correct. 
This covers the point now in question. 

The Chairman (Mr. McConnell, K.C.) allowed the 
objection : The appellants can claim a reduction of one- 
sixth onl3\ 

Mr. Horace Cheston said that no one would now build 
an asylum intended to serve the metropolis, in the district 
of Lambeth. The cost of a building for that purpose 
with proper economy of space would be 75,00OZ., and a 
site of eighteen acres at 2002. an acre would be sufficient. 
The whole site would thus cost 8,600Z. Applying 5 per 
cent, and 4 per cent, respectively to these figures, he 
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i^Q^' There the assessment committee proposed to give 

The Rowton evidence of the profits of the public-house by cross- 

Cmip>Sy examination of the appellant ; but it was held that he 

Limited, was not obliged to answer questions on this point. Such 

Hammer- evidence has been admitted in the case of a racecourse 

SMITH Union. (R. y. Verrall (1875), 1 Q. B. D. 9) and of a railway 

refreshment-room {Clarke v, Alderbury Union (1880), 
6 Q. B, D. 189) ; but those cases have no analogy with 
that of a cheap lodging-house. 

The Court decided to admit the evidence in question (a). 



Underwood v, St. John, Hampstead. 

1901. Practice — Greater Jlediidian than claimed in Case — PuhUc-house — 

^'^'''^ ^' Evidence of Expenses-^'' Tied " Rent— Goodwill— Premium. 

In valuing a public-house, the Court will receive evidence of a 
decline in receipts, but not of the expenditure incurred. 

The rent reserved in a '* tied " lease is not a measure of rateable 
value. 

The question was raised, but not decided, whether the Court 
will at the hearing allow the appellants to amend their case by 
altering the amount of reduction claimed therein. 

Effect of premium paid to outgoing tenant discussed. 

Appeal against the valuation in a supplemental list 
of a licensed house known as the '* Horse and Groom." 
The premises had been assessed by the overseers at 
5802. gross and 442Z. rateable value. These assessments 
had been reduced by the assessment committee to 450Z. 
gross and 8762. rateable value. The appellant^ in his 
case, claimed a reduction to 260Z. gross and 2172. 
rateable value. 

The " Horse and Groom " was a ** tied " public-house. 
The appellant had come into possession in 1896 upon a 
payment to the outgoing tenant of 8,500Z. (for the transfer 
of the lease, goodwill, and fittings), which he had borrowed 

(a) See Oyler v. SL George*s Union, Rj-de's Rat. App. (1886—1890), 198. 
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from the landlords on a mortgage of the lease. In 1899 
the landlords began to rebuild the house ; the appellant 
surrendered his lease, which still had nineteen and a half 
3^ears to run, and received a new lease, which reserved a 
" tied " rent of ISOl. and boimd the appellant to buy his 
malt liquors from the landlords, who allowed him a 
small discount averaging 5 per cent. The mortgage loan 
was continued, and the appellant paid the landlords 1752. 
as interest on the sum borrowed, in addition to his 
rent. 

The rebuilding of the house was completed in August, 
1900. Since that time the takings per lunar month had 
decreased considerably, partly owing to competition from 
the" Nag's Head" public-house opposite, which had 
also been recently rebuilt. The decrease was alleged 
to have continued up to the time when the appeal was 
heard. 



1901. 

Underwood 

r. 

St. John, 

Hampstbad. 



Page, K.C. (Ricssell with him), for the appellant : The 
evidence will justify a still larger reduction than is 
claimed in the case. The Court have power to amend 
the notice of appeal and the case as regards figures ; and 
I ask them to do so. 

Walter C. Ryde, for the respondents, objected. 

The Chairman said he would hear evidence on the 
merits before deciding the objection. 

Mr. Underwood, the appellant, said that the monthly 
takings at his house had averaged 18iL and 181Z. per 
lunar month in the two halves of the year 1899, while the 
"Nag's Head" was closed. After it was reopened in 
1900, his takings only averaged 104Z. and 114Z. respec- 
tively. In the first two lunar months of the current 
year, they had averaged only 104i. The old lease was 
for a very old house which had been condemned by the 
District Surveyor. 

Mr. Low said he had valued the house. Before the 
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1901. assessment committee met he had not considered the 

Underwood figures of the trade done ; having now seen those figures, 

g J' he put the gross value of the house at 1801., and the 

Hampstead. rateable at ISOt. The takings in the last six months of 

1900 were only 7412. He was going on to state the 

expenses for the same period, when 

Ryde, for the respondents, objected that evidence as to 
expenses was inadmissible, and 

The Court allowed the objection. 

Mr. Low said he had considered the value of the 
discount on beer allowed to the appellant by his land- 
lords in estimating the rent that a free tenant would 
give. 

Ryde for the respondents: The larger reduction 
claimed since the case was drawn is obviously an after- 
thought. There is no evidence of any personal good- 
will, so that nothing need be deducted on that account 
from the 8,500Z. paid to the former tenant. The counters 
and screen for which the appellant paid among the 
fittings are a part of the rateable hereditament. 

The following evidence was given for the respondents : 
Mr. George Westall had valued the house in two 
ways. The first valuation was as follows : 

Rent £180 

Interest on loan of 8,500Z. and sinking fund 

for repayment thereof . - - - 278 

5 per cent, interest on value of fixtures (at 

400/.) 20 

Add repairs at 10 per cent, on the above - 42 

Gross value - - £465 
Less statutable deductions at one-sixth of the 
above 77 



BAteable value - ' - £888 
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His second valuation was as follows : l^l- 

Undbrwood 

The house, if free, would command a premium of v. 

7,600^. on a twenty years' lease, and a rent of 100/. hampotTd. 
Interest and repayment on half this premium (a) £809 

Rent 100 

Interest on cost of fixtures - - - - 20 

Repairs 42 



Gross value - - £471 
Less statutables at one-sixth . - . - 78 



Rateable value - - £898 

If there were no "tie,'* any brewer outside the **ring " 
of London brewers would supply the house with beer at 
25 per cent, discount ; a brewer could allow 5«. per 
barrel and still make a large profit. 

Mr. W. G. Cooke and Mr. F. Algernon Green gave 
valuations resulting in approximately the same figures. 

The Court (Mr. McConnell, K.C., Chairman) dismissed 
the appeal with costs. 

Appeal dismissed. 



Grundy r. Lewisham Uxiox. Mmri. 

Practice — Objection — Appearance he/ore Assesament Committee — 
Valuation {Metropolia) Ad, 1869, m. 11, 32, 42. 

An assessment oommittee may waive the appearance of an 
objector before it in case of illness. 

Appeal by the owner of certain tenements, for which 
he paid the rates. The case is here reported on a 
preliminaiy objection. 

(a) See a somewhat aimilar yaluatioD given for the respondents in Mice 
V. St, Mary, Lambeth, supra, p. 12. 

R.A. E 
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1901. 



Grundy 

V, 

Lbwisham 
Union. 



TyrreU T. Paine {Balfour Browne, K.C., with him) 
for the respondents : The appellant did not appear in 
person, or by agent, before the assessment committee. 
Notices were duly published, in accordance with s. 42 
(4) and (6) of the Valuation (Metropolis) Act, 1869, of 
tlie meeting of the committee, and a separate notice was 
sent to the appellant. The hearing of his objection was 
twice adjourned at his written request on the ground of 
his illness. It was thus finally fixed for August 16th, 
and on that day the appellant did not attend, but 
forwarded a doctor's certificate. The committee then 
affirmed the assessments. The appellant merely filed 
a written notice of objection, which did not specify the 
corrections that the appellant desired should be made 
under s. 11. The making of an objection viva voce before 
the assessment committee is a condition precedent to 
the hearing of an appeal : Woodwell v. St. Saviour's Union^ 
Ryde's Rat. App. (1891—1898), 97- 

Boyle, K.C., for the appellant : A formal notice of 
objection is sufficient to satisfy s. 82 of the Valuation 
(Metropolis) Act; the Act does not require the objector 
to appear in person. On September 22nd the appellant 
wrote to the assessment committee, asking them to 
formally increase the assessments of his property, so 
that he might be able to object to the assessments after 
the redeposit of the valuation list. But on September 
28th, when this letter was read to them, the committee 
resolved that *' he be informed that, the committee 
having considered the proposed reassessments upon his 
properties and having given him ample opportunity of 
stating his objections at the committee meetings, they 
saw no reason to comply with his request, and that 
such assessments stood confirmed." 



Paine in reply. 



The Chairman (Mr. McConnell, K.C.): I find that 
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there is a waiver or an equivalent to it. It is an 
exceptional case with a man so ill as this. 

Objection disallowed. 



1901. 



Okukdy 

V, 

Lewisham 
Union. 



Messrs. Arding and Hobbs v. Assessment Committee 
OF THE Wandsworth and Clapham Union 

AND 

Mayor, «fec., of Battersea v. Assessment Committee 
OF THE Wandsworth and Clapham Union and 
Messrs. Abding and Hobbs. 

Metropolitan Borough Council — Appeal — Under-aMeMment, 

The Court entertained an appeal hrought hy a metropolitan 
borough coniicil against the assessment of a hereditament belong- 
ing to private individuals on the ground that it was under-assessed. 
The assessment appealed against had been reduced by the assess- 
ment committee, who were joined as respondents. 

Two Appeals against the same assessment were heard 
together. The case is merely reported as an instance of 
an unusual appeal. 

Certain pi*emises belonging to the firm of Arding and 
Hobbs, in the parish of St. Mary, Battersea, had been 
entered in the valuation list by the Borough Council of 
Battersea, who had been constituted by the London 
Government Act, 1899, overseers of the parish, at 4,000L 
gross and 3,334{. rateable value. Messrs. Arding and 
Hobbs objected before the assessment committee of the 
Wandsworth and Clapham Union (in which the parish of 
Battersea is included), who reduced the assessment to 
3,250Z. gross and 2,709Z. rateable value. Against the 
figures as altered by the assessment committee, Messrs. 
Arding and Hobbs appealed on the ground that they 
were too high, and the Borough Council on the ground 
that they were too low. The Borough Council claimed, 
in their notice of appeal, to have the figures originally 
entered in the valuation list reinstated. 

e2 



1901. 
March. 
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1901. BoyU, K.C., and Lindsey Smith for Messre. Arding 

Ardingand and Hobbs; Page, K.C., and Walter C. Ryde for the 
H0BB8 Borough Council. 

AB8B8SMENT 

CoMMiTTicE H. Avory, K.C., and J. C. Earle, for the assessment 

OF THE 

Wandsworth Committee, did not support the figures of the Borough 

^'uni^"^** Council. 

After hearing evidence, 

The Court (Mr. McConnell, K.C., Chairman) reduced 
the assessment to 8,000^ gross and 2,5002. rateable 
value, and dismissed with costs the appeal of the 
Borough Council. 

First appeal allowed. 
Second appeal dismissed. 



1901. London County Council v. Poplar Union. 

March, 



Practice. — Question not raised he/ore Assessment Committee — Statutable 
Deductions — Electrical Generating Station — Statutory Obligation 
— Percentage on Capital Value, 

The London County Council were occupiers of a geneiating 
station for the supply of electricity to the Blackwall Tunnel, which 
they were under a statutory duty to light. In fixing the rateable 
value, the Court applied 3 per cent, to the capital value of the site 
and buildings, that being the rate at which the Council could 
borrow money. 

The appellants offered to accept the gross value as fixed by the 
assessment committee, and to prove that the statutable deductions 
should reasonably be fixed at an amount greater than they had 
themselves claimed before the committee. On objection that the 
appellants were debarred by their former claim from now offering 
evidence in support of the larger deduction, the Court decided to 
hear the evidence. 

Appeal against the assessment in a supplemental 
list at 1,430Z. gross and 1,192Z. rateable value of a 
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generating station for electricity used for the purpose of 
lighting the Blackwall Tunnel under the river Thames. 
The Blackwall Tunnel was constructed under powers 
given by the Thames Tunnel Act, 1887, and the appellants 
were obliged by the same Act to light the tunnel, which 
was to become a public highway when completed. The 
station was specially adapted for the purpose of supplying 
light to a tunnel, and was not therefore well fitted for 
ordinary commercial purposes. The Poplar Borough 
Council supplied electricity to consumers in the 
neighbourhood. 

Avory, K.C. {Walter C Ryds with him), for the appel- 
lants: The Court may have to take the capital cost as 
a criterion ; but the appellants are entitled to ask that 
the rateable value be calculated at 8 per cent, thereon, 
that being the average rate at which they can boiTow 
money. To put 4 per cent, on land and 5 per cent, on 
buildings is unreasonable where there is no competition 
possible for the tenancy. To save time, we are willing to 
accept the gross value at 1,480Z., provided the respondents 
will consent to a proper statutable deduction ; 756Z. is a 
proper deduction. 

R. Cunningham Glen, for the respondents, objected: 
This point was not raised before, and the appellants are 
not entitled to raise it now. If the objection that the 
deduction allowed was too small had been taken before 
the assessment committee, the gross value might have 
been increased. 

Avory, K.C. : As my oflfer to confine myself to the 
question of the statutable deductions is not accepted, I 
shall prove that both gross and rateable values are too 
high. 

The Court decided to hear the appeal, and, if necessary, 
to decide on Mr. Glen's objection. 
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Mr. Edgar Harper gave the following valuation on 
behalf of the Council : — 



Gross value (as fixed) 


- dEl,480 


Repairs and renewals : — 




Capital cost of building (agreed), 


• 


£12,000 




J per cent, thereon (the building 




being a mere shell for machinery) 


£90 


Capital cost of machinery (agreed), 




jE10,350 




6 per cent, thereon 


621 


Insurance . - . - 


80 


Total statutable deductions 


741 



Rateable value - £689 

In the alternative, supposing the gross value as fixed 
not to be correct, he valued the station as follows : — 

Capital cost : — 

Land at 6«. per foot - - £7,500 

Buildings - . - - 12,000 

Machinery - - - . 10,350 

£29,850 
Rateable value, 8 per cent, on above - - £895 

Add one-fifth for statutables - - - 179 

Gross value - £1,074 

Cunningham Glen for the respondents : The Council 
are not the only possible tenants, and must be treated in 
the same way as any other body in the calculation of 
rateable value at a percentage on capital cost. 

Mr. William Eve gave the following valuation : — 

Land at 2irf. per foot . - - - £279 

Capital cost of buildings (agreed) £12,000 
Add engineers' fees . - - 860 



£12,860 
5 per cent, thereon - 
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Brought forward 
Whai-f waU, £15,000 

5 per ceut. thereon ... 
Machinery (agreed), £10,850 

6 per cent, thereon .... 



£897 



75 



621 



Gross value 


- £1,598 


Repairs, iE90 






Deductions * Insurance, £S0 


. 


584 


Machinery, £414 







Rateable value 



£1,059 



At'ori/, K.C., in reply: The Court cannot now raise 
the gross Talue. It has to decide whether the proper 
deduction is 741Z. (as estimated by Mr. Harper) or 584^ 
(the difference between the gross value as fixed at £1,430 
and £896 odd, the rateable value estimated by the appel- 
lants' witnesses), or some amount between these two 
figures. 

The Chairman (Mr. Loveland-Loveland, K.C.) said 
that, taking the gross value at 1,480/., the rateable 
would be reduced to 896Z. He refused to state a case for 
the High Court, which was asked for on the point that it 
was too late at Quarter Sessions to allege the insuffi- 
ciency of the statutable deductions, when the question 
had not been raised before the assessment committee. 

Appeal allowed. 
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Norton v. The Wandsworth and Clapham Union. 

FhiU — Statutable Deductions — Valuation (Metropolis) Act, 1869, 

Schedule III, Note, 

Blocks of residential flats were held not to be "houses or 
buildings let out in separate tenements " within the meaning of the 
note to the Third Schedule of the Valuation (Metropolis) Act, 1869, 

Appeal by the owners against the assessment of 
" Overstrand Mansions," premises occupied as residential 



1901. 
May 14. 



56 



LONDON QUABTER SESSIONS. 



1901. 
Norton 

V. 

Thb Wands- 
worth AND 
Clapham 
Union. 



flats. The flats were separately assessed in one hundred 
entries in the supplemental list at rateable values varying 
from 80Z. to 501. 

The premises consisted of ten adjoining buildings ; 
each building contained ten flats, approached by a 
common staircase. Each flat was let and occupied as a 
separate hereditament, the owners paying rates, taxes, 
and insurance, and doing all the repairs. The "rent" 
paid by the tenants included payments for the services of 
liveried porters. 

The only question argued was whether a sufficient 
deduction had been made from the gross value of each 
flat to cover the probable annual cost of repairs and 
insurance and the other expenses necessary to maintain 
it in a state to command the rent represented by the gross 
value. 

The note to the Third Schedule of the Valuation 
(Metropolis) Act, 1869, is as follows : — 

" The maximum rate of deductions prescribed in this 
schedule shall not apply to houses or buildings let out in 
separate tenements, but the rate of deductions in such 
cases shall be determined as in classes 9, 10, 11," — that 
is, " in each case according to the circumstances and the 
general principles of law." 



Boyle, K.C., and Walter C. Ryde, for the appellants : 
These premises are " houses or buildings let out in 
separate tenements" within the meaning of the note. 
Flats have been held to be separate rateable heredita- 
ments : Saunders v. St. Mary, Lambeth, Eyde's Eat. App. 
(1891—1893), 1. 



Avory, K.C., for the respondents : The note does not 
appl3\ The Court is limited to the maximum rate of 
deduction allowed by the schedule. In law, these flats 
are merely houses built one on the top of another ; and 
they are so treated for income-tax purposes. These 
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appeals are merel}' tried together for the sake of con- 
venience ; the occupiers might, if they had wished, have 
appeared separately in each of the hundred appeals. 

The Deputy-Chairman (Mr. Loveland-Loveland, K.C.) : 
We are all unanimous in holding that these holdings or 
flats are to be considered as houses, and not to be con- 
sidered as let out in separate tenements, and do not come 
within the note to the Third Schedule. 

Appeal dismissed. 
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NOUTON 
I'. 

The Wanii«- 
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Uxiox. 



South-Eastebx and Chatham and Dover Railways 
Managing Committee v. St. Saviour's Union. 

Bailivay — Directly and Indirectly Productive Works — Levers and 

Signals — Signal-boxes, 

Levers and signals are necessary for the physical use of a railway, 
and are therefore to be treated as a part of the running line, and not 
as indirectly productive works. Signal-boxes, on the other hand, 
are to be treated as indirectly productive works. London and 
North'Westem Bailivay Co. v. Llandudno [1897], 1 Q. B. 287, 
followed. 

Appeal relating to ** lines of railwa}', engine-shed, 
water-tank, turntable, sidings and appurtenances, signal- 
box and appurtenances, parapet-walls, and abutments used 
for the exhibition of advertisements." 

The rateable value appealed against was 16,885^, and 
the appellants claimed a reduction to 11,856Z. The appeal 
was refeiTcd to a Valuer (Mr. Cyril Dodd, K.C), who 
found the rateable value to be 12,050Z., and the gross to 
be 14,460Z. He appended the following note to his report : 
" A question arose as to how the levers and signals ought 
to be dealt with, the appellants contending that they 
should be treated as part of the running line and as 
directly productive property, whilst the respondents 
contended that they were indirectly productive property 
and analogous to stations, and should not be treated as 
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^ ^Q^- part of the runniDg line, but as local and parochial. The 

South- signal-boxes contain levers which work shnultaneously 

AND Chatham ^^^^ *'^^ points or crossings and the signals. I treated 

AND Dover the boxes themselves as indirectly productive property, 

RaIXiWATS 

Manaoino ^^d ^^^ ^^ P^^^ ^^ ^^^^ running line, and in doing so took 

Committee jjjto consideration their use for containing^ the levers and 

St. Saviour's protecting them and for protecting the signalmen. I 

Union. treated the levers and signals themselves as part of the 

running line. I found that the signals were necessary 

for the safe working of the line, just as much as the 

points and crossings, and that the trains could not be 

run without them any more than they could without 

lines. If I am wrong, and the levers and signals should 

be as contended for by the respondents, the rateable 

value I have found should be increased by 200Z., and the 

gross by 240Z." 

The question stated in the above note was argued in 
Court. 

Littler, K.C. {Boyle, K.C., with him), for the 
appellants : The Valuer's finding that the levers and 
signals are necessary for the safe working of the line is a 
finding of fact. The rateable value should therefore be 
reduced to 12,050Z. 

Marshall, K.C. {Walter C, Ryd^ with him), for the 
respondents : It would be singular if the signal-boxes 
should be part of the indirectly productive property, and 
the levers and signals part of the running line. In Midland 
Railuay Co, v. Pontefract Union [1901] , 2 K. B. 189, 
there is a strong expression of opinion on this point, 
though it was not directly decided. Levers and signals 
are not absolutely necessary for the phj'sical use of the 
railway, and are not to be treated as a part of the ml- 
way : London and North-Western Railway Co, v. Llandtidno 
[1897], 1 Q. B. 287 ; South Wales Railway Co. v. Swansea 
Local Board (1854), 24 L. J. M. C. 30. The distinc- 
tion between directly and indirectly productive works is 
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first laid down in K. v. Mile End Old Town (1847), 10 i^oi- 
Q. B. 208. SouTK- 

Eastbrn 

LiUler, K.C., in reply : The Llandudno Case was on a an^ Chatham 

AND DoVEH 

special Act, and is not in point. If it be, it is in my Railways 
favour. The dicta of Lord Alvbrstone, L.C.J., in the c^vKiuvm^ 
Pontefract case are merely obiter. v. 

St. Saviour'* 

The Chairman (Mr. Loveland-Loveland, K.C.) : The ^'••*^"^* 

judgment of this Court must be according to the finding 

of the Valuer. As Mr. Littler justly says, there is no 

judgment in the Pontefract case on this point. We are 

guided by the judgment of Wills, J., in the Llandudno 

ease ; for, as I read Mr. Dodd's repoi-t, he finds that the 

levers and signals are absolutely necessary for the physical 

working of this railway. Therefore, according to the 

judgment of Wills, J., they are to be treated as a part 

of the railway. The Valuer's figures must stand : 14,460/. 

gross and 12,050/. rateable. 

Appeal allowed. 



Kast London Railway Joint Committee r. Greenwich 1901. 
AND St. Olave's Unions and St. Matthew, Bethnal ^'^^\^\ ^^' 

Dec. 4, 5, 20. 

Green. 1902. 

Ilmlway — Line worked by Joint Committee of Connected Railways — * 

— Lease in Perpetuity — Rent — Contributire Value. 

The East London Eailway was a line connecting those of six 
other railways, and was leased in perpetuity to, and managed by, 
a joint committee of those six railway companies, at a rent of 
30,000/. a year, which was liable to be increased in certain events. 
This arrangement was authorised by statute. 

Held, that the rent reserved in the lease and the ' ' contributive 
>alue" of the line to the connected railways were matters which 
might be taken into consideration in valuing the line. 

Ifeldy fui'ther, that the question to what extent these matters 
nbould be considei-ed was a question of fact. 

Three Appeals against the valuation of the East 
London Railway, in the parishes of St. Paul, Deptford, 
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East London 
Railway 

Joint 
Committee 

V. 

Greenwich 

AND 

St. Olave's 

Unions and 

St. MatthkWi 

Bethnal 

Green. 



St. Mary, Rotherhithe, and St. Matthew, Bethnal Green, 
respectively, were heard together. 

The following table shows the assessments in the three 
paiishes, and the amounts to which the appellants claimed 
that they should be reduced : — 





Valuation List. 


Claim. 


Gross. 


Rateable. 


1 
Gross. Bateable. 


Bethnal Green 
Botherhithe 
Deptford - 


£ 

870 
4,000 
5,624 


£ 

486 
3,000 
3,326 


£ £ 
160 Nil, 
3,031 978 
1,335 Nil, 

1 



The line in question ran through several parishes 
besides those named above, and connected the Great 
Eastern, the South-E astern, and four other railways by 
meansof a tunnel under the Thames. The line was worked 
by a joint committee of these six companies, as lessees in 
perpetuity of the East London Railway Company, to whom 
the committee paid an annual rent of 30,000/. This rent 
was liable to be increased in certain events. 

The respondents had valued the line on the principle 
that its value was enhanced by the facilities that it afforded 
to the companies, whose lines it connected, for the inter- 
change of traffic ; this enhancement they termed ** con- 
tributive value." 

The appellants contended that the so-called contributive 
value was practically non-existent, and that the rent 
reserved in the lease ought not to be considered in valuing 
the line, and that the lease precluded any tenant of the 
line from making a profit. 

The lease was in the terms of 45 & 46 Vict. c. clxxxi. 
ss. S8, 89, which authorised it, and of which the material 
portions are as follows : — 

S. 38. . . . ** The company shall grant . . . a lease in 
peii)etuity of the East London Railway on all station 
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buildings, lands, works, conveniences, and appurtenances 1901— 1902. 
Leid therewith . . . and all lands and hereditaments, works Eawt London 
and conveniences whatsoever of the company exclusive of Ryi-^AT 
any surplus lands, and of the railway and works by this Act Cojootteb 
authorised, and all which . . . (exclusive as aforesaid) ghebnwich 
are hereinafter called the East London Railway ; and the ^ ^^ , 
company will . . . execute all assurances necessary and Uxions and 
proper for the purposes of such lease, and on and after St.^atthew, 
the commencement of the lease the agreement . . • made Gurex. 
between the company and the Brighton Company . . . 
shall cease and determine. ..." 

S. 39. '' As from the commencement of the lease the 
lessees shall be liable to pay and shall pay to the com- 
pany the annual rent or sum of thirty thousand pounds 
and in addition an increase of such annual rent or sum 
as hereinafter provided, that is to say whenever and so 
long as the gross annual receipts from the traffic of the 
East London Railway amount to a sum which aft^r 
deducting or allowing therefrom forty-four per centum 
thereof for working expenses and Government duty and 
tolls and station rents, if any, payable to the Great 
Eastern Railway Company produces a greater net annual 
income than the said annual rent or sum of thirty thousand 
pounds, the whole of the said gross receipts less forty- 
four per centum thereof, to be deducted or allowed as 
aforesaid, shall belong and be paid to the company, pro- 
vided always that the company may at any time ... in 
giving twelve months' notice to the lessees claim to have 
the proportion of the said gross receipts to be deducted 
or allowed for working expenses revised by arbitration 
on the basis that the same is not to exceed the annual 
expense of working. ..." 

Some of the previous history of this line will be found 
in East London Railway Joint Committee v. Greenwich 
Union, Ryde's Rat. App. (1886-1890), 210. 

Littler, K.C., and -Reader Hams, K.C.,for the appellants. 
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1901—1902. Several gentlemen, managers of railways and surveyors. 

East London gave evidence on behalf of the appellants to the effect that 

^ JoiIt^ anticipations of the value of the line both for local traffic 

Committee and as a Connection between railways north and south of 

Greenwich ^^6 Thames had been greatly disappointed, that the fares 

AND ^ could not be increased, that a large number of trains was 

oT, \ I LAVE 8 , ^ ^ 

Unionr and required to maintani and develop what traffic there was, 

^'^Bcti^al^' and that no hypothetical tenant would give a rent anything 

Green. like as great as that reserved in the lease. They adduced 

figures to show that the working expenses in the parishes 

of Bethnal Green and Deptford exhausted the receipts, and 

therefore that the rateable value in those parishes was nil. 

Balfotir Broivne, K.C., Boyle, K.C., Elliott, Ryde, and 
Jenkin, who appeared for the various respondents, called 
no witnesses. They contended that the rent reserved 
should be considered for what it was worth, and that the 
contributive value must be taken into account. 

The Deputy-Chairman (Mr. Loveland-Loveland, K.C.), 
. after reciting the facts, gave judgment as follows : The 
two main points of law which were argued before us were 
(1) whether the rent payable in perpetuity under the lease 
was to be taken into consideration or not, and (2) whether 
extrinsic value should or should not be excluded. Upon 
the view taken by the Court on these points, much, it was 
submitted, would depend with regard to the way in which the 
figures should be treated, the appellants* counsel contending 
that we should take neither of these points into account ; 
the respondents' counsel contending that rent, though not 
the absolute criterion, might be considered, and also tliat 
extrinsic value by decided cases could form an element 
in the conclusion at which we might arrive. Now upon 
the first question we have no doubt whatever, as it has 
been settled in case after case that, though it is not the 
sole basis of calculation or the conclusive criterion, still, 
as the Lord Chancellor said in the Lairages case, Mersey 
Docks and Harbour Board v. Birkenhead Union [1901], 



LONDON QUARTER SESSIONS. 68 

A.C. 175, rent might be taken into consideration (if need i90i— 1902. 

be), but, seeing that the whole of the assessment here is East London 

a Uttle over 7,000Z. or 8,000Z., it is quite clear that it has ^ jo^^"^ 

neither been taken as the basis of calculation nor as a Ooxmittee 

conclusive criterion. Yet, as a rent, evidence of it can be GEEmnricH 

taken into consideration, and it is undoubtedly a rent, ^^ , 

and not a rent-charge, by reason of the payment being Unions and 

conditional on a certain amount beine^ made up. St. Matthkw, 

,*^ , '^ Bi-rrHNAL 

With regard to the second question, it seems equally Okben. 
clear. What the value of property rated is to the 
occupier is not necessarily determined by the receipts 
for the use of it within the parish. Starting with i2. v. 
New River Co. (1818), 1 M. & S. 508 (the Arnwell 
Spring Case), Lord Ellenborough, C.J., says in that 
case : " Property may be locally valued in a parish where 
rated, although that value is derived from extrinsic 
circumstances and the profits received elsewhere " ; and 
m London and North-Weatern Ry. Co. v, Irthlinghorough^ 
85 L. T. 827, Lord Blackburn says : *' In my opinion, 
where there are no direct rateable profits, the line in a 
parish is liable to be rated on the basis of receipts 
derived from traffic on the other parts of the line, and 
this is the test of the hypothetical tenant's rent " ; and 
in North and South-West Junction Ry. v. Brentford Union 
(1887), 18 Q. B. D., at p. 754, Lord Esher said : " It is 
not an incorrect mode of getting at the rateable value 
of a part of the line to take the gross receipts of the line 
by allocating to it a proportion of the receipts in respect 
of traffic passing through the parish with the mileage run 
in the parish and to deduct therefrom the expenses 
necessary to produce those receipts as the proper statu- 
tory allowances." This was not overruled in the House 
of Lords, 18 A, C. 592 ; and see also the cases of R. v. 
LondonandNorth-WesternRy. Co. (1874), L .E. 9 Q. B.134 ; 
South-Eastern Ry. Co. v. Dorking (1854), 3 E. & B.491; 
Great Eastern Ry. Co. v. Haughley (1866) , L. R. 1 Q. B. 666 ; 
i?. v.Llantrissant (1869), L. R. 4 Q. B. 854; Mersey Docks 
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1901-1902. and Harbour Board v. Birkenhead Union [1901], A.C. 175, 

Eart London and several old cases; and, reading the most recent 

Railway decisions, we find that without doubt extrinsic value 

OoMMiTTEK can be taken legally into account; and though it was 

Grkkxwich contended that there was no extrinsic value to take into 

^^^ account, yet Mr. Littler said : ** We are not bound to run 

St. Olave's 

Unions AND the trains or keep the line open." If this be so, how is 
St. Matthew, j^^ j^ might be asked, the lessees do not take advantage 
Geeen. of such power and rid themselves of an onerous burden ? 
We therefore are of opinion that there is no unsettled 
question of law here to reserve. Therefore we do not 
intend to state a case for the opinion of the High Court, 
because we are clearly of opinion that, having neither 
included nor excluded anything which by law ought to 
have been excluded or included, the only question in this 
case is one of fact — viz., are these assessments excessive 
or not ? 

In estimating the rent at which this property may 
reasonably be expected to let from year to 3'ear, the 
circumstances of the actual occupation are matters to 
be considered, including the receipts and expenses of the 
business canied on by the joint committee, though they 
as occupiers cannot make profits for their own benefit, 
but are required by statute to apply them to specific 
purposes. All the circumstances of the particular occupa- 
tion, as the Lord Chancellor says, the mode in which the 
trade is being carried on and the circumstances affecting 
either the restriction or the amplitude of the trade are 
all legitimate subjects of inquiiy ; and we are of opinion 
that the respondents in the Bethnal Green appeal have 
not shown sufiicient justification for the increased figures 
now standing in the valuation list, and that the old 
assessment must stand, viz., 240Z. gross and 200/. 
rateable. Respondents to pa}' costs. 

In St. Mary's, Rotherhithe, there has been no evidence 
on the pai't of the respondents to satisfactorily show why 
the rateable value fixed by the Court in 1893 should 
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have been increased. The respondents have kept the 
same gross figure in the list, but increased the rateable. 
The figures must be altered to 4,0002. gross and 2,6801, 
rateable; but in this appeal each party will pay their 
own costs. With regard to St. PauFs, Deptford, the 
values as settled by this Court in 1893 will be confirmed 
— viz., 5,624Z. gross and 8,3262. rateable — and the 
appellants will pay costs. 

Tico appeals alloived. 
One appeal dismissed. 



London County Council v. St. Saviour's Union. 1901. 

Ike. 7. 
Practice — Valuer — Gross Value — Statuidhh Deductions — Valuaiion 1902. 

{Metropolis) Act, 1869, ss. 36, 37, 38. ^^' 21. 



A Valuer appointed by the London Quarter Sessions under s. 36 
of the Valuation (Metropolis) Act, 1869, reported to the Court a 
valuation in which the gross and rateable values found were higher 
than those entered in the valuation list. The case was remitted to 
the Valuer to report the rateable value calculated by making the 
proper deductions from the amount of gross value shown in the 
valuation list. 

The report of a Valuer so appointed is not binding on the Court 
or on the parties. 

Appeals against the assessment of the London County 
Council's tramways in three parishes of the St. Saviour's 
Unions. The appeals were referred to a Valuer. The 
present report deals only with the appeal regarding the 
parish of St. George-the-Martyr. 

The portion of the tramways in that parish was entered 
in the valuation list (as altered by the assessment 
committee) at 4,7292. gross and 8,928Z. rateable value. 
The valuer found and reported to the Court a gross value 
of 6,0592. and a rateable value of 8,966Z. 

Avory, K.C. {Walter C. Ryde with him), for the 
appellants : The report cannot be adopted, for the gross 

R.A. F 
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1901—1902. value cannot be increased upon any appeal: Horton and 

London Son V. Walsall Union [1898], 2 Q. B. 237; a rating 

County authority defending an appeal is bound by the gross 

V. estimated rental fixed by it in the rate-book, and 

Vmos^^^ cannot call evidence to prove that it has been fixed 

too low. 

The Deputy-Chairman (Mr.Loveland-Loveland, K.C.) : 
As I said in the Southampton Docks case (1887), 
51 J. P. 56, you must take the gross, and you must 
then see whether you can reduce that by expenditure on 
maintenance and repairs and renewals. In this Court 
we always take the gross value first. 

Avory, K.C: It is not necessary that the matter 
should go back to the Valuer. Assuming that the Court 
will hold that the gross value cannot be increased above 
that appearing in the valuation list, the only question is, 
What is the proper deduction to be made from that gross 
to get at the rateable ? The evidence before the Valuer 
on both sides showed that the proper deductions in this 
parish amounted to 2,0932. 

F, Marshall f K.C. {Corrie Grant with him), for the 
respondents : The Valuer ought to value the thing upon 
his own judgment, irrespectively of what the figures in 
the valuation list may be. Ss. 86, 87, 88, of the 
Valuation (Metropolis) Act, 1869, do not limit him to 
any particular figures. He has to make a valuation, and 
not to arbitrate. 

The Deputy- C HAiRMAN : The valuation is neither 
binding on the Court nor on the parties. 

Marshall, K.C. : The only thing decided in the Walsall 
case is that the gross value cannot be exceeded on appeal; 
the Court is not bound to make the deductions that the 
valuer has made, because the amount of deductions was 
only accepted by our surveyors at 2,098{. in relation to an 
estimated gross value of 10,0002. There was no other 
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agreement on the subject. The Valuer has not found 
this deduction as a fact, and the Court need not adopt it. 
The Third Schedule to the Valuation (Metropolis) Act, 
1869, accepts the principle that the deductions should 
vary according to the gross value. 

Avory, K.C., in reply : The amount which it is 
necessary to expend in repairs and renewals must be 
an ascertained figure, and cannot vary according to the 
opinion of different surveyors as to the gross value. 

The Deputy-Chairman: The case is to be referred 
back to the Valuer. In the case of St. George-the-Martyr 
the gross value of 4,729/. is to be taken ; starting from 
that, the Valuer is to report to the Court the figure of 
the rateable value in the parish after allowing the proper 
deductions. No further evidence is to be taken. 

On the receipt of the Valuer's further report, the 
Court heard evidence on both sides with regard to the 
proper deductions for repairs and renewals. The appeals 
were ultimately allowed with costs. 



1901^1902. 

London 
County 
Council 
r. 
St. SATioums 
Union. 



Grand Junction Waterworks Co. r. Paddington and 

Other Unions. 

Practice — Costa — Proceedings be/ore Valuer — Valuation [Metropolis) 

Act, 1869, s. 36. 

Unless the parties agree how the costs of proceedings before a 
Valuer shall be dealt with, the London Quarter Sessions have no 
power to deal with them, and have no jurisdiction to make an 
order as to costs other than the Valuer's fees, and the costs of the 
proceedings before the Sessions. 

Appbals regarding the assessment of the undertaking 
of the Grand Junction Waterworks Company in several 
parishes were referred to Mr. E. Page, K.C., as Valuer. 
His valuations were adopted by the Court. 

DanckwertSy K.C., for the Paddington Union: The 

f2 



1902. 
Jan. 21. 
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1902. Court has a discretion as to those costs over which it has 
Gkakd Juxc- power — the Valuer's fee and the costs of proceedings in 
TioN Water- ^jjjg Court — but none as to the costs of proceedins^s before 

WORKS Co. m, 1 . Ill rt/» i. 1 

V. the Valuer. The valuation was ordered under s. 36 of the 

^xyT^Bu Valuation (Metropolis) Act, 1869, and is not comparable 

UxioNB. to an arbitration. There is here no agreement as to costs. 

The Deputy-Chairman (Mr. Loveland-Loveland, K.C.): 
Unless there is a written agreement, none of the costs of 
the valuation will .be allowed on taxation. There is 
always such an agreement before the Valuer is appointed. 
I have no power over anything but the Valuer's fee. 

Walter C. Ryde for St. Margaret and St. John, West- 
minster : It is unprecedented for a successful party to be 
refused such costs at Quarter Sessions. There is a tacit 
understanding as though the Valuer were an arbitrator. 
If necessaiy the order should be amended. 

The Deputy- Chairman : If all the parties consent to have 
the order amended so as to give the Clerk power to deal 
with the costs incidental to the valuation, this may be 
done. If they do not so amend, these costs will not be 
allowed on taxation. 



1902. 
Feb. 24 



Stunt v, Lewisham Union. 

Practice — Supplemental List — Period for which made — Alteration in 

Value, 

The rents of eight small houses were raised on April 16th, 1900. 
They had been entered in the quinquennial list made on May 31st, 
1900, at a valuation based on the lower rental. They were entered 
in a supplemental list made on May 31st, 1901, at a valuation 
based on the higher rental. 

Heldy that they were rightly so entered in the supplemental list. 

Appeal by the owner of eight small houses let at 
weekly rents against the assessment of the houses at 16/. 
gross and 12Z. rateable value each in a supplemental list 
made in May, 1901. 
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The houses were assessed in the quinquennial list made ^^^2- 
in 1900 at 14Z. gi*oss and IIZ. rateable value. The Stuivt 
appellant had on 16th March, 1900, returned the rent LK^i^Aw 
of each house at Is. 6d. per week in a return made under Uxiov. 
8. 55 of the Valuation (Metropolis) Act, 1869, for the 
purposes of the quinquennial list. On April 16th, 1900, 
he raised the rent of each house to 9«. per week, but gave 
no notice of the increase to the overseers. In April, 1901, 
the overseers had become aware of the increase, and 
inserted the houses in a provisional list at a valuation 
based on the increased rental. They made a supplemental 
list in due course on the same basis on May 81st, 1901. 

Clarke-Williams {or ihe appellant: This is not a case 
for a supplemental list. If there was any alteration in • 
value, it did not take place during the year covered by 
the supplemental list ; but there has been no such altem- 
tion within the meaning of ss. 46 and 47 of the Valuation 
(Metropolis)Act, 1869, as interpreted in Ca77i2»enr6ZZv.£ZZi« 
[1900], A. C. 510 ; infra, p. 195 ; R. v. Poplar Union {The 
East and West India Docks case) (1884), 18 Q. B. D. 864. 

Tyrrell T, Paine for the respondents : The supple- 
mental hst having been made on May 8l8t, 1902, the 
year to which it applies under s. 47 must be the period 
between April 6th, 1900, and April 6th, 1901. The 
alteration in value took place within that period. In the 
East and West India Docks case, the decrease in dock 
dues owing to the decrease in the number of ships 
entering the docks was held to be an alteration within 
the meaning of s. 46. Cambencell v. Ellis merely lays 
down that '^ the statute has to be construed in each case 
and applied to the circumstances of each case." Here 
the rise in value of each house f]*om 7«. ^d. to 9«. is a 
sufficient ground for an entry in a supplemental list. 

The Court dismissed the appeal. 

Appeal dismissed. 
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1902. Hayxes r. Hampstead Borough Council. 

Feb. 
Divelling-hoMe — Percentage on Capital Cost. 

The Court put 5 per cent, on the capital cost of a dwelling-house, 
and added the sum so calculated to the ground rent, &c., in order 
to arrive at the gross value. 

Appeal -against the valuation in a supplemental list at 
8652. gross and 805Z. rateable value of a private house 
known as '* Rivaulx." The appellant had paid 5,2502. for 
an eighty-five years' lease of the house, and had since spent 
about 2502. on improvements. The ground rent was 502., 
and the appellant was bound to pay 22. a year to keep up 
a private road to the house. 

O, Elliott for the appellant. 

Mr. William Eve valued the house, as the result of his 
experience, at 8002. gross and 2502. rateable value. 

W. C. Ryde for the respondents : Six per cent, is a 
fair percentage to apply to capital cost. 

The Court (Mr. McConnell, K.C., Chairman) reduced 
the assessment to 8802. gross and 2752. rateable value. 

Appeal allowed. 

[Note. — The gross value fixed by the Court was 
apparently calculated as follows: — 

5 per cent, on 5,5002. i;275 

Ground rent 50 

Private road 2 



^£827 



Or, Gross value, say £880 

Deductions, one-sixth 56 



Rateable value £275] 



3Plating apjpcate. 



1894—1904 



Part II. 

CASES 

HEARD BT THE 

SURREY, 

OXFORD CITY, 

WEST RIDINO OF YORKSHIRE, 

EXETER CITY, 

AND 

MIDDLESEX 

QUARTER SESSIONS. 



South-Eastern Railway Co. v. Dorking Union. Sukket Q. s. 

Railway Line — Tenant's Capital — Percentage allowed thereon — 1898. 

Floating Capital— Foreign Traffic, JVcw. 29. 

The Court, in valuing a length of railway line, made an estimate 

of the value of the capital required by a hypothetical tenant to work 
the whole system, and found that value to be 89*31 per cent of the 
gross receipts of the whole system. They applied this percentage to 
the gross receipts in the parish, aiid took the sum so obtained to be 



V, 

Union. 
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1898. the amount of tenant's capital required to work the length of line 

r in the parish. They included in the total a sum for floating capital. 

Eastern They fixed the allowance for the tenant's share of profits at 

Railway Co. 10^ per cent, on the tenant's capital pluB 10 per cent, on the gross 

jv ^* receipts earned in the parish from foreign traffic. 

Appeal against a rate made upon two stations and so 
much of the railway line (1 mile 54 chains) of the Soutli- 
Eastern Railway Company as lay in the parish of Dorking 
Urban. These hereditaments were assessed together at 
2,158Z. gi*oss and 1,856L rateable value. 

The value of the two stations was agreed during the 
hearing, so that the dispute was confined to the valuation 
of the line. There were substantial differences between 
the parties as to the gross receipts, as to the locomotive 
expenses for goods, and as to the proper deductions for 
repairs and renewals of tlie permanent way, besides 
minor points. But the most important differences 
were upon the allowance for the hypothetical tenant's 
share of the profits, the appellants estimating the tenant's 
capital at 110 per cent, of the gross receipts, and the 
respondents at 77 per cent. ; the appellants calculating 
the allowance on tenant's capital at 17^ per cent., and the 
respondents at 16 per cent., except as to the value of 
stores, upon which they allowed 10 per cent. The 
parties also differed as to the tenant's share of the 
profit on foreign traffic. 

The parties agreed to take the year 1896 as the basis 
of valuation. 

There was a statutory arrangement between the South- 
Eastern and the Brighton Railway Companies for the 
pooling of certain receipts ; but the Court decided that 
this should not be taken into account, and the point is 
not material to this report. 

Boyle, Q.C. {Willis and li, W. Coombe with him), for 
the appellants. 

Mr. Skelton and Mr. Renwick, accountants of the 
company, gave evidence as to the value of stock, &c. 
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Mr. G. Humphreys-Davies gave the following valuation 
on behalf of the appellants : — 

Gross receipts 

Working expenses : — 

(1) Locomotive expenses : 

Passenger train-miles 17,848 

at 8-062d. per t.-m. - £588 

Goods train-miles 10,605, 

at 12-593(2. per t.-m. - 656 

(2) Carriage expenses : 

Coach train-miles 17,848, 

at 2-688(2, per t.-m. - 194 

Waggon train-miles 10,605, 
at 4-lOld. per t.-m. - 181 

£1,514 
Traffic expenses and general and law 
charges, 20-782 per cent, on gross 
receipts £1,054 

Government duty, 8-644 per cent, on 
one-third of passenger receipts, 
viz., £728 .... 

Bates, 28. Id. in the £ on £447 - 

Gross value of stations at 6 per 
cent, on gross receipts 



1898. 



26 
57 



805 



SOUTH- 

or i\QK Eaotkbk 
Jb5,0o5 Railway Co. 

V. 

DORKINO 

UXION. 



• 




S&£ifUU\J 


Net receipts 


■ £2,129 


Occupier's share : — 






Interest, trade profits, and risks 






and casualties at 17^ per cent. 






on estimated tenant's capital. 






£5,598 .... 


£978 




10 per cent, on foreign traffic, 






£486 . - - . 


49 


*1 rW!7 



Gross value of line 



- £1,102 
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1898. 



SoUTH- 

Eastekn 
Railway Co, 

V. 
DORKIVO 

Union. 



Brought forward - £1,102 

Repairs £281 

Sinking fund for renewals - - 872 

Tithes 2 

£655 



Rateable value of line 



£447 



Mr. Humphreys-Davies calculated the tenant's capital 
on the assumption that, to earn every 1002. of receipts, a 
capital of 1102. was necessary in the parish. This was 
the same ratio that his estimate of the tenant's capital 
required for the whole line (2,508,4112.) bore to the 
gross receipts of the whole line (2,279,2402.). In esti- 
mating the tenant's capital, he had deducted 12| per cent, 
from the original value of the working stock in order to 
arrive at its present value. He included also, among 
other items, cash at stations awaiting transmission to 
the head ofQce, 5,5782. ; cash in transmission, 4,872{. ; 
petty cash at stations, 1,6262. These were the figures 
of a particular day. 

Mr. W. P. Payne and Mr. A. L. Ryde also gave 
valuations on behalf of the appellants. 

Balfour Browne, Q.C. (Walter C. Ryde and W. F. 
Barry with him), for the respondents. 

Sir J. Szlumper estimated the probable annual cost 
of repairs and renewals of the line in the parish at 
4042. 

Mr. William Eve gave the following valuation on be- 
half of the respondents : — 



Gross receipts : — 

Passengers, parcels, &c. 
Merchandise, live stock, 
minerals 



and 



£2,401 
8,005 



£5,406 
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_ 


Brought 1 


forward - 


£5,406 


1898. 


Expenditure :- 


SOUTH- 


Locomotive 


power : 








£a8TBBN 

Railway Co, 


Passenger 


train-miles 








V, 


17,137, 


at 8'Ud. 








DORKINO 

Union, 


per t.-m 


• " " 


£581 








Goods train - miles 










10,121, 


at 10-82d. 








■ 


per t.-m 


. • - 


456 


^1 Aft7 







Bepairs : — 

Carriage, 4*27 per 

cent, of £2,401 - £103 

Waggon, 5'82 per 

cent, of £8,005 - 160 

Traffic expenses and general 
and law charges, 20*782 per 



268 



cent, of gross receipts - 


1,121 


Tithe rent charge 


2 


Government duty, 1'07 per 




cent, of £2,401 - 


26 


Net receipts, divisible between 




landlord and tenant, and for 




rates 




Tenant's share : — 




Working capital, 70'86 per cent. 




of £5,406 = £8,881. 16 per 




cent, thereon 


£618 


Value of stores, &c., 6*46 per 




cent, of £5,406 = £849. 10 




per cent, thereon - 


85 



2,449 



£2,957 



048 



£2,309 
Rental of stations, &,c., 6 per cent, of £5,406 824 

Carried forward - £1,985 



76 



SURREY QUARTER SESSIONS. 



1898. 

TSOUTH- 

Eastrbx 
Railway Co. 

V, 
DOBXINO 

Union. 



Brought forward - 
Maintenance and renewal, &c. . . . 

Less rates at 2«. ^\d. in the £ on a rateable 
value of £1,408 

Rateable value - - - - 



£1,985 
404 

fl,681 
173 



- £1,408 

Mr. Eve estimated the tenant's capital (less stores, &c.) 
required for the whole system at 1,615,200Z., or 70*86 per 
cent, of the gross receipts ; stores, and caution-money 
payable to the Postmaster-General, at 147,187^., or 6*46 
per cent, of the gross receipts. These percentages he 
applied to the gross receipts of the line in the parish as 
shown above under " Tenant's share." 

Mr. Dinwiddy, Mr. W. P. Eyan, and Mr. C. F. Jones 
also valued the line on behalf of the respondents. 

Balfour Browne, Q.C., for the respondents : The 

question of the proper allowance for the tenant's share 

was discussed in Midland Ry. Co. v. St. Mary, Islington, 

Ryde's Rat. App. (1886—1890), 189 ; Gas Light and Coke 

Co. V. City of London Unioti, Ryde's Rat. App. (1891 — 

1898), 214 ; Manchester, Sheffield, and Lincolnshire Ry. 

Co. V. Caistor Union (1874), 2 Nev. & Mac. 58 ; London 

and Noi'th'Westem Ry. Co. v. Wigan Union (1876), 2 Nev. 

& Mac. 240. 

Cur. adv. rult. 

The Chairman (Mr. George Cave) delivered the 
judgment of the Court, from which the figures have been 
abstracted and placed in tabular form at the end of this 
report. He further said : I proceed to state the valuation 
which we have arrived at. First, with regard to gross 
receipts. The appellants put these at 5,085L, and the 
respondents at 5, 4062. There appear to be two reasons 
for this difference. The appellants have miled out the 
fares received from passengers, goods, and parcels with 
respect to each receipt according to distance, deducting 
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28. 6d, a ton for cartage where the cartage was included i^^^- 
in the fare received, and was done by outside contractors. South- 
The receipts from mails they have allocated according to n^^^J^^n 
the passenger receipts on the section, and they have miled v. 

them out on the section. The parcels post receipts have Vsiw.^ 
been allocated according to the coaching receipts. The 
respondents have followed generally that principle, but 
with regard to parcels they have not miled them out, but 
have allowed a percentage, namely, 12 per cent, on the 
passenger receipts, that being the proportion of parcel to 
passenger receipts over the whole railway. It appears 
that the method adopted by the appellants is the right 
one with regard to that figure. There is also this differ- 
ence, that, while the appellants have taken the receipts 
having regard to the whole mileage of the line in the 
parish, the respondents have ascertained them according 
to sections, dividing the receipts for the section east of 
BoxhiU from the section between Boxhill and Dorking, 
and also from a small piece to the west of Dorking. That 
seems to us a more accurate method. We think it fair to 
addthesumof lOOZ. tothe company's estimate on account 
of this difference in principle as to miling out. There- 
fore we find, as a fact, that the gi'oss receipts in respect 
of this parish are 5,185Z. ; of that amount 2,269Z. is for 
coaching traffic, and 2,916Z. for goods traffic. 

Passing to the working expenses, we come first to 
locomotive power. Both parties have endeavoured to 
ascertain that figure by reference to the number of pas- 
senger train-miles run in this parish, and to the average 
cost of locomotive power per train-mile for the whole 
system. With regard to passenger train-miles, there is 
no substantial difference between the parties, and we 
adopt the figure of 583Z. With regard to goods train- 
mileSy there is a difference as to the number run in the 
parish, and as to the cost per train-mile. Having regard 
to all the facts, we adopt the appellants' figures of 10,605 
train-miles at 12'59d. per train-mile. 
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1898. Then come the carriage and waggon expenses ; there 

South- the company's system has this disadvantage, that it 

bJ^wa^^o. ^*^6S no allowance for length of trains. It appears as a 

V. fact that the length of trains in this particular parish is 

Union. shorter than elsewhere, and that ought to be taken into 

account. The respondents allow for carriages 4*27 per 

cent, on the gross receipts, and for waggons 5'32 per 

cent. ; we think that is the right figure. 

Now comes the important question, What is to be de- 
ducted for the tenant's share of these receipts ? and for 
that purpose I pass to the statement of tenant's capital. 
With regard to the working stock, the respondents made 
a valuation of stock according to weight, but we do not 
think that that valuation can be taken as accurate, though 
it might serve as a rough test of the figures ; we think it 
more fair to take it according to the cost, subject to a 
deduction for depreciation. The working stock stands in 
the company's books at cost price 2,865,922Z., and the 
question is. What deduction ought to be made ? On 
the one hand we had evidence that that figure in 
the books included some items which were entered at less 
than the actual cost price upon the ground that some of 
the engines and waggons, although replaced by more ex- 
pensive engines and waggons, were yet retained in the 
books at the original cost, but we were not shown how 
many items in the accounts were affected or what aggre- 
gate figure was affected by that somewhat haphazard 
system, and it appears to us that we cannot accept it as 
equivalent to a proper deduction for depreciation ; there- 
fore we take the cost as it appears in the company's books. 
On the other hand, we had evidence that the stock had 
been considerably depreciated, and we think it right to 
make a deduction of 80 per cent, on that account. With 
regard to horses and harness we were assured by the 
company's witnesses that their figure of 20,0002. did not 
include any horses or harness used in earning the 2«. 6d. 
for carting ; accepting that statement, we take the horses 
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and harness at that figure. As for general stores, we i^^^* 
consider 15 per cent, of the whole a fair deduction for south- 
landlord's stores. There was a good deal of argument ^ BAirraw 
regarding cash working capital, but it appears to us that r. 

the company is entitled to have a cash capital of some t^Sw!^ 
kind. However, we do not think anything ought to be 
allowed for cash at stations (a) or cash in transmission. 
The total estimated tenant's capital comes to 89*81 per 
cent, on the total gross receipts. 

Then comes the question as to what percentage should 
be allowed on tenant's capital. It has been the practice 
hitherto to allow 171 per cent., and although the figure 
should not be lightly altered, it is not immutable. Taking 
into account all the evidence we have heard, we think it 
n^ht to allow 16^ per cent, on tenant's capital all round, 
including stores, &c. We have come to that conclusion 
after a great deal of consideration, and we are not likely 
to alter that figure without a great deal more considera- 
tion in any future case. As to foreign traffic, we think it 
fair that some allowance should be made, because the 
profit has been calculated with regard to the tenant's 
working stock ; we allow 10 per cent, of the receipts. 

As to statutable deductions, we think it right to add 
501. to Sir J. Szlumper's estimate on account of certain 
minor miscalculations. 

We reduce the assessment to 2,000Z. gross and 1,4532. 
rateable value. 

As to costs, the actual reduction is very small by com- 
parison with the valuation, and it does not appear to us 
that it ought to carry the costs of the appeal. We cannot 
forget that the assessment committee are obliged to 
make the best assessment they can on such materials as 
are at their disposal. 

(a) Thifl was cash taken at stations and kept there ready to be sent to 
the head office ; petty cash kept at stations for current expenditiire, ^c, 
was allowed for by the Court. 
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1898. [The following valuation and estimate of tenant's capital 

South- have been compiled from the judgment : 

Eastern 



Railway Co. 
r. 



A. Vcdiuition. 



DoRKixo Gross receipts : — 

UyioN. * 



Passengers, parcels, &c. - - jE2,269 
Merchandise, live stock, and 

minerals - . - . 2,916 



Expenditure : — 






Locomotive power : — 




Passenger train-miles 


as given by 
appellants 


^£588 


Goods train-miles 


556 


Carriage expenses, 4*27 per cent. 




on2,269i. - - . - 


96 


Waggon expenses, 5*32 per cent. 




on 2,916Z. - - . - 


155 


Traffic expenses and general and 




law charges, 20*73 per cent, on 




5,185Z. .... 


1,076 


Tithe 


2 


Government duty 


26 


Bates at 2«. 5id. gn rateable value 


125 


Stations at 6 per cent, on 5,1852. 


811 


Total deduction for expenses - 


2,929 



Net receipts, divisible between 
landlord and tenant - - dB2,256 

Tenant's share : — 

16} per cent, on tenant's capital 
of 4,6302. (calculated as in state- 
ment below) - - - - 765 
10 per cent, on gross receipts from 
foreign traffic, 4862. - - 49 



Total tenant's share - - 814 



Gross value of line - - £1,442 
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Brought forward - 
Statutable deductions for repairs 
and sinking fund 

Rateable Talue of line 
Gross value of stations (agreed) - 
Rateable ,, ,, 

Total gross value 
ff rateable value 

B. Calculation of Tenant's Capital. 
Over whole system : — 

Cost of working stock as in 

company's books 
Depreciation, 80 per cent, 
thereon - - - - 



£1,U2 1898. 



454 



£988 

£558 

£465 

£2,000 

£1,458 



South- 

Eastebn 

Railway Co. 

V. 
DORKINO 

Union. 



£2,865,922 



709,776 



Horses and harness 

Loose plant and tools (agreed) 

General stores, as in com- 

pany's books - - -£190,810 
Deduct landlord's stores, 15 



£1,656,146 
20,000 
20,000 



per cent, thereon 


- 28,621 


162,189 




Flags, lamps, levers, &c. ] 




/ 


2,780 


Clothing 


• agreed ■ 




9,022 


Guards' watches - 


i 


844 


Furniture - 


45,980 


Floating capital (a) - - - - 


25,000 


Petty cash at stations .... 


1,626 


Cash due from Postmaster-General and 




other companies, less cash due to other 




companies and their profit 


60,000 


Caution-money on mail contract - 


4,029 


Waggon covers - . - . - 


7,884 


Advertisement frames and boards - 


4,891 


Carried forward - 


je2,020,291 


(a) Or, cash worl 
A. 


dug capital. 




a 



82 SURBET QUARTEB SESSIONS. 

^^ Brought forward - £2,020,291 

South- Lamps and foot-warmers ... 8,628 

R.a'^^irco. Highway vehicles .... 11.650 

DoBKiMo Total estimated tenant's capital £2,086,569 

Union. Qr, 89-81 per cent, of total gross 

receipts, £2,279,240 
Gross receipts in parish, £5,185 
Tenant's capital in parish, estimated 
at 81-89 per cent, thereon - - £4,680] 

Appeal Mowed. 
SuRBBY Q. s. UoTAL Medical Benhtvolbnt College r. Epsobi Union. 

1902. Public School -^structural Valu4i — *' Cmtractor's Ted'' —Proper 

•^^•3; Percentage. 

In order to obtain the gross estimated reatal of school buildings 
(some of which had been more expensively built than was necessary 
for their purpose), the Court applied 4 per cent, to the cost at 
which equally suitable buildings could have been provided at the 
time of the appeal, and added to the interest so calculated 1 per 
cent, on the same sum, as representing the probable cost of repairs, 
renewals, and insurance. 

Appeal against a rate made upon a valuation of the 
Boyal Medical Benevolent College at Epsom at 4,8002. 
gross estimated rental and 2,7502. rateable value. 

The hereditament consisted of 18a. 8r. 20p. of land 
with buildings thereon used for the purposes of a boys' 
public school. These buildings were — Group " A '*, 
Wilson House and appurtenances, inhabited by the 
Headmaster, six other houses, Nos. 1 — 6, and a gate- 
lodge ; Group " B ", private chapel, infirmary, lower 
school. Forest House School and main school buildings, 
large schoolroom, chemical laboratory, corridor and 
gymnasium, music room, carpenter's shop and covered 
way, latrines, lavatory and swimming-bath, laundry, 
engine-house, and a well. There was also some machinery. 
All the above buildings, except the Wilson House and 
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the lower school, had been erected in 1855 ; the Wilson i^<>2. 
House was built in 1878, and the lower school finished in Rqyal 
1897- Parts of the six school houses had been orifiinally ^Medical 
erected as quarters for pensioners, and some parts were Collbob 
stiU so occupied ; but the greater part of these quarters EpsoM^ijinoN. 
had been adapted to serve as offices and as masters* 
residences, and were so used. The boys lived in Wilson 
House and in the main school, Forest House, and lower 
school buildings ; and the infirmary was used for their 
reception. 

The college were owners as well as occupiers. Some 
of the buildings were unnecessarily expensive and ornate. 

£. Page, K.C. {Walter C. Ryde with him), for the 
appellants : The college, having no rent to pay, is just 
able to support itself with the help of subscriptions, 
donations, and bequests. 

Mr. C. F. Jones said that he had valued the premises 
on behalf of the appellants. The houses in Group " A " 
were let or capable of being let at a direct rental, and he 
therefore valued them upon his experience of the letting 
value of similar house property. The rest of the build- 
ings he valued at a percentage on the structural outlay 
which a contractor would obtain if he erected the 
buildings for the present occupier. The following was his 

valuation : — 

Gross Estimated 
Rental. 

Houses in Group " A '* - - - - £528 
Present structural value of other 

buildings, &c. ... £55,089 

5 per cent, thereon - - - 2,754 
Ground rent of site, excluding*land occupied 

by houses in Group " A " • - - 112 

Total . £3^894 
Statutable deductions allowed by respondents 
in valuation list 1,550 

Bateable value - £1,844 

a2 
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1902. This valuation did not include the value of the chapel, 

RoTAL which Mr. Jones now estimated at 30Z. 

B^BYol'^BNT ^^^- I^<ia". Mr. W. P. Kyan, and Mr. A. L. Ryde 

CoLLBOE valued the premises on the same principle. 



V. 

Epsom Union. 



R. M. Bray, K.C. ((?. Humphreys with him), for the 
respondents. 

Mr. William Eve had valued the premises on behalf of 
the respondents. He had valued each building separately 
at an average of a little over 7d. per cubic foot ; but such 
of them as were roofed with corrugated iron he had valued 
by the square, and not by cubic contents. The buildings 
were more expensively built than was necessary, but he 
had allowed for that in his estimate of value. 

The following was his valuation : — 

Rateable 
value. 

Structural value of all buildings, 

&c. (excluding chapel, lodge, 

and machinery) - - - dE7 1,208 

4 per cent, thereon - - - £2,848 

The machinery enhanced the rateable value by 170 

Land, 18a. 2r. 20p. at £12 per acre - - 165 

Lodge 8 

Chapel lOO 

Total - £8,291 
Add repaira, &c. - - £1,550 



Gross estimated rental - £4,841 
Mr. Page and Mr. W. G. Cooke also gave valuations. 

Cur, adv, vult 

The Chairman (Mr. G. W. Cave) delivered the con- 
sidered judgment of the Court: It is admitted, as to the 
greater part of the premises, that they cannot be compared 
with other premises, and that the " conti'-^ctor's test" 
must be applied. [He referred to -K. v. Lamdon School 

} 

\ 
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Board (1886), 55 L. J. M. C. 33; and to Liverpool 1902. 
Corporation v. Llanfyllin Assessrtient Committee [1899], Eoyal 
2 Q. B. 14, at pp. 20, 21.] An owner who has once b^™^^^ 
erected premises of this kind may lose his money by College 
being unable to find a tenant for them when he wishes epsom^nion. 
to quit. The proper principle in this case is to apply a 
percentage to structural value, which must here mean the 
sum for which equally suitable buildings could be pro- 
vided by a contractor at the present time. This percent- 
age does not of itself represent the gross or the rateable 
value ; to it must be added the cost of repairs, insurance, 
and maintenance, which must fall upon the owner in cases 
like the present. So far we are in favour of the respon- 
dents ; but they are wrong in adding the actual cost of the 
repairs, &c., done to the buildings as they now stand. 
What should be added is the probable cost of repairing 
a new and equally suitable building. We have therefore 
ascertained the gross estimated rental by adding to the 
interest on structural value the probable cost of repairing, 
&c., such a building. In the case of a new building 
economically built, we consider that 1 per cent, on capital 
cost is enough generally for repairs, &c. 
. Upon these principles we have arrived at the following 
figures : — 

Structural value of all the buildings 
-except the houses, Nos. 1 — 6, 
the lodge, and Wilson House - £52,500 

Houses, Nos. 1 — 6, and the lodge 
(whose structural value cannot 
fairly be ascertained by calculat- 
ing the cubic contents) - - 7,500 

£60,000 
4 per cent, thereon - - £2,400 

Add repairs, &c. - - - 600 

Gross estimated rental of these buildings - £3,000 
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i»02. Brought forward - i*8,000 
Royal Gross estimated rental of these buildings : — 
Medical Wilson House 240 

Bbnbtolent 

CoLLBOK The chapel 100 

Land not built upon 170 

The machinery enhances the gi'oss rental by - 110 

Total gross estimated rental - - i^3,620 

Deduct actual repairs - - - 1,650 

Rateable value - . - - £2,070 

In the above valuation we have borne in mind the 
judgment of Lord Hbrsghell, Tj.C, in London County 
Council V. Erith, Ryde's Rat. App. (1891—1893), 382, 
at p. 429, where he says : '' It was said that a practice 
prevails of taking 5 per cent, on the cost in the case of 
buildings as a basis for arriving at tlie rental. Such a 
rule of thumb may be all very well where the premises 
would be likely to find competing tenants, but is not by 
any means necessarily applicable where it is thought that 
the owner would be likely to give a higher rental than 
anyone else. It would often be obvious that he would 
never be willing to pay the rent arrived at in such a 
fashion, inasmuch as it would be more advantageous to 
him to become the owner. There are many other circum- 
stances, too, which may aiFect the answer to the question 
what the owner of premises would have been willing to 
give if, instead of becoming the owner, he had become the 
tenant of them." Here, considering all the circumstanceSi 
we find that 3,620^ represents the highest rent that the 
appellants would pay for the premises if they were not the 
owners, or that they could get from a tenant if they were 
to let the premises. 

The gross estimated rental will be reduced to 3,620Z., 
and the rateable value to 2,070Z. The respondents must 
pay the costs. 

Appeal allowed. 
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Oxford University v. Mayor, &c., of Oxford (No. 1). Oxford Q. 8. 

University Buildings — Mcnumental Character of Fabric — Un necessary 1 902 . 

Spaces — Ornament — Substituted Building — University Court — '^J^^L^^* 
Curators' Houses — College Chajtel-s, jf* g'^ 

The "University of Oxford owned and occupied, for variouB /tfwg 19. 
ptuposes connected with their functions, numerous buildings, some 
of which were very ancient, and contained spaces for which there 
was now no use, and were embellished with ornament referable 
rather to the memorial than to the practical character of the fabric. 
The method of valuation adopted for these buildings was to 
estimate the cost of erecting imaginary buildings in their plaoe 
suitable for their purpose and worthy of the dignity of a university, 
but curtailed of unnecessary spaces and ornament. Three per ' 
cent., being the rate at which the University were able to borrow 
money, was then applied to the sum so estimated in order to arrive 
at the rateable value. A similar principle was applied to the 
College buildings, excepting their chapels. 

A building in which the Vice-Chancellor of the University held 
his court in the exercise of his civil and criminal jurisdiction was 
held to be exempt from rateability as being primarily used for a 
court of justice, although it was also used for cei*tain subsidiary 
academic purposes. 

Two houses which were occupied under the control of the 
University as residences by the curators of the University Museum 
and Observatory, and in which they were required to reside for the 
performance of their duties, were held to be in the occupation of 
tlie University for rating purposes. 

Appeal against a rate made upon the following lands, 

buildings, and hereditaments owned and occupied by the 

University of Oxford, which were entered in the valuation 

list at the gross and rateable values shown below : — 

Gross esti- Rateable 
mated rental, value. 

1. Bodleian Library and adjoining 

buildings (including the Uni- 
versity Court) - - - £2,403 il,922 

2. Old Ashmolean Museum - - 446 857 

3. Sheldonian Theatre - - - 810 648 

4. Eadcliffe Camera - - - 1,080 864 

5. Clarendon Buildings - - - 578 462 
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G^88 esti- 


Bateable 


mated rental. 


value. 


- £1,128 


£898 


888 


710 


- 1,231 


985 


724 

i- 


579 


sr 

- 6,180 


4,944 


524 


419 


- 2,671 


2,137 


28 


25 



6. Randolph Galleries - 

7. Taylor Institute 

8. New Ashmolean Museum - 

9. Indian Institute 

10. Parks, with University Mu- 

seum, Observatory, and other 
buildings situated therein 

11. Botanic Gardens 

12. New schools 
18. Mesopotamia Walks - 

1. The Bodleian Librar}^ was a group of buildings 
erected between 1480 and 1638, of which parts were used 
respectively as a library, as lecture and examination 
rooms (schools), as a convocation-house, and as a 
university court. 

2. The old Ashmolean building, erected in 1688, was 
used as a museum. 

3. The Sheldonian Theatre, erected in 1669, was used 
for an annual assembly called the Encsenia, and the 
basement of the building as a storehouse for books. 

4. The Radcliffe Camera, a large domed building, 
erected in 1747, was used as a reading-room. 

5. The Clarendon Buildings, originally erected in 1713 
to accommodate the University Press, were used as offices 
for various authorities of the University. 

The following were more modern buildings ; — 

6. The Randolph Galleries were used for the exhibition 
of pictures and other works of art. 

7. The Taylor Institute comprised a library and lecture- 
rooms, and apartments for the residence of the librarian. 
It was used for the teaching of European languages. 

8. The new Ashmolean Museum was used as a museum 
for zoological and other exhibits. 

9. The Indian Institute comprised lecture-rooms, &c., 
used for the study of Indian law and languages. 



OXFORD QUARTER SESSIONS. 



89 



10. The parks included grounds used by the 
University Cricket, Football, and Hockey Clubs under 
the following conditions : — The}^ were let respectively 
to a member of the University as treasurer of each club ; 
no matches or practice were to be allowed before 1.30 p.m. 
on any day except on certain specified occasions, or with 
the leave of the Vice-chancellor ; and regulations for the 
maintenance of order were to be made by the Vice- 
Chancellor and Proctors and the curators of the parks. 
A portion of the land was also sublet for grazing 
purposes. 

Buildings standing in the parks were the University 
Museums and Obsei-vatory, houses for the curators tliereof, 
scientific laboratories, &c,, besides lodges and cricket 
pavilion. 

12. The new schools were a building begun in 1876 
and completed in 1882 ; they comprised rooms used 
primarily for examinations and occasionally for lectures, 
and also offices for some of the University authorities. 

Buildings 1 to 7 were erected partly as memorials of 
the persons whose names were connected with them ; 
and in some cases out of money given or bequeathed by 
benefactors. In these cases, although the buildings were 
of some use, the University was under no obligation to 
provide such costly buildings. The same remarks also 
applied to some extent to the Indian Institute (9). 

W. O. Danckwerts, K.C., Walter C. Byde, and W. H. 
Ames for the appellants. 

Balfoiir Browne, K.C., A. T. Lawrence, K.C., Macaskie, 
K.C J BoydellHoughto7i, and Z)an'd«on for the respondents. 

The material facts, the methods of valuation adopted 
by the surveyors on either side, and the arguments of 
counsel are fully dealt with in the following judgment 
delivered by 
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The Recorder (Honourable A. Lyttelton, K.C.) : I was 
urged to take into account the wealth and prosperity 
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which the foundation and development of the University 
has brought to the city, but I know of no principle of 
law which entitles me to do so. Though much of the 
splendour of the city is due to the existence of the 
University, the large expenditure of the City for sanitary 
and other purposes has been not merely in the interests 
of the city, but in those of the University, and if legally 
the University can be . compelled to contribute to that 
expenditure in rates, the circumstance that the University 
has added to the prosperity of the city could not be a 
valid ground for excusing such contribution. 

It was urged again that I should take into account the 
ability or inabilit}' of the University to pay the rate, and 
I was referred to the dicta of Lord Herschell, L.C, in 
London County Council v. Erith, Ryde's Rat. App. 
(1891—1898), at p. 429. It could not be denied that for 
an assessment committee in arriving at the rate to have 
regard to the financial ability of the occupier to pay it 
would be an innovation; and I cannot believe that so 
great a lawyer as Lord Herschell ever intended, in 
dealing with a case in which the question was not involved 
and by general words, to revolutionise the practice, or to 
embark the rating authorities upon inquisitorial investiga- 
tions into the ratepayers' ability to pa3\ None of the 
surveyors called for the University have had regard to 
the financial ability of the University to pay the rate, 
and I have certainly not taken it into account. 

Divested of these preliminary matters, the case remains 
one of great difficulty, and is admittedly sui genei'is. It 
is impossible to rate the hereditaments in question by 
comparison with other similar subjects, for no similar 
comparable subjects exist. It is equally impossible to 
rate them by methods analogous to those employed in 
the case of railways or other like undertakings by regard 
to the profits arising from occupation, for the University 
makes no profits. Nor again was the " contractor's 
basis " available, for many of the buildings in question 
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were raised out of the benefaction and perpetuate the 
luemories of pious and learned founders, are inaccessible 
to the competition of the market, and some of them are 
used rather because they exist than because they are well 
adapted for the University purposes — buildings, in a word, 
widely different from those structures, commercial,modern, 
severely practical, for which ordinary traders compete, 
and which the ** contractor's basis " in its ordinary sense 
was intended to deal with. 

Again, in my judgment, the University is the only 
possible tenant of these buildings. The only competitors 
for them that have been suggested were an American 
syndicate and the Vatican, but the *' hypothetical tenant*' 
of rating law must not be fancifully conjured up ; the 
rental of the Pai'ochial Assessment Act must be a business 
rental, to be obtained with reasonable probability. 

A method by which the antagonistic opinions as to the 
value of these buildings were brought into some relation 
with actualities was adopted by Mr. Ryan for the assess- 
ment committee, and with slight variation by Mr. Eve 
for the University. This basis I may call for brevity 
the ''substituted building" basis. The method pursued 
b}' Mr. Ryan was to measure up an existing building 
whose assessment was in debate, to ascertain the purpose 
for which it was used, and then to estimate the cost of 
erecting an imaginary building in its place suitable for 
that purpose and worthy in his view of the dignity of a 
university, but curtailed of unnecessary spaces and of 
ornament referable rather to the memorial than to the 
practical character of the fabric. Now Mr. Eve for the 
University adopted a substantially similar method, but 
the buildings which the TJniversity would in his view 
erect if compelled to abandon those now existing were 
buildings plainer in character than those estimated for 
by Mr. Ryan, though fitted' for the purpose for which 
they were to be used. I adopt this method as one which 
appears capable of leading to a just and reasonable 
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1902. conclusion as * to the rental which it is my duty to 
OxpoBD ascertain. 
Uniybbsity Speaking very broadly, Mr. Ryan estimated the cost of 
Matob, &o., his " substituted building " as on an average Is, per cubic 
^'Ino T)*^ foot, and Mr. Eve as 9d. In my opinion the University 
authorities, regarded merely as managers of a business, 
are wise to consider within reason architectural beauty 
as essential to their buildings. Oxford is not the only 
University in the kingdom ; and in the competition with 
other institutions of this kind, both ancient and modern, 
the beauty and stateliness of her buildings are of real 
value to Oxford. But it is unnecessary for me to 
develop this topic, for between the two conflicting 
estimates I am fortunately not without the guidance of 
actual facts. Recently in erecting new schools the 
University has been confronted with the rival claims of 
art and economy, and the authorities decided to regard 
the former more highly than Mr. Eve, for the structural 
cost of the new schools, a fairly typical university building, 
was at least Is. 2d, per cubic foot. I have therefore no 
hesitation in accepting generally Mr. Ryan's figure ; 
but have accepted Mr. Eve's figure in the case of the Shel- 
donian Theatre, a building which is in my view of little, 
if any, practical use to the University. 

It now becomes necessary to consider what rate of interest 
should be applied to the figure thus ascertained in order 
to arrive at the rent which a tenant from 3'ear to year can be 
reasonably expected to give for these buildings. Mr. 
Ryan applied 5 per cent., and Mr. Eve 3 per cent. ; I am 
of opinion that 8 per cent, is under all the circumstances 
of the case the proper rate of interest. The University 
was proved to be able to raise money at that rate, and, 
that being so, I can conceive no adequate cause which 
should induce such a body to charge themselves with 
5 per cent : see Mayor, dc, of Liverpool v. Llanfyllin 
Union (1898), 78 L. T. 835. The test is not what the 
contractor demands, but what under all the circumstances 
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he can get. He bargains ordinarily with an ascertained 
customer. The buildings which he erects are modern, 
utilitarian, designed for the actual needs of the moment, 
and the competition for them is free and open. Now 
university buildings are for the most part ancient, and 
the funds to erect them given. They were built without 
reference to commercial standards, and are not the subject 
of the ordinary higgling of the market. Though I do not 
forget that original cost is not the basis on which I am 
working in this case, I desire to point out that many of 
the characteristics above referred to obtain in the case of 
mansion-houses where family pride has dictated large 
unproductive expenditure, and for which there is a very 
limited number of competitors, and in such cases it has 
been a common and well-recognised practice to apply a 
rate of interest even lower than 3 per cent, to the cost of 
these structures. 

As to the land upon which the buildings stand, the 
evidence of the value of land recently acquired for univer- 
sity and collegiate purposes in Oxford is rightly neglected 
in dealing with the Sheldonian Theatre, which, being 
practically of no use, almost sterilises the site on which 
it stands. But for the great majority of their buildings 
it is conceded that the University have a real practical 
use, and that, if they were not owners, they would pay a 
substantial rent for them. I fail therefore to see any 
reason for taking the land on which the buildings 
stand out of the ordinar}' rate which values it by com- 
parison with land used for similar purposes in the 
vicinity, and here I am not without the guidance of actual 
facts. I have also drawn an inference from the circum- 
stance that I was not furnished with the price paid for 
the land on which the new schools were built. 

As to the University Court, the Vice-Chancellor 
exercises over resident members of the University a large 
civil jurisdiction, and he also sits in the exercise of 
criminal jurisdiction in Petty Sessions. The place where 
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he sits (the University Court) is a petty sessional court 
house under 49 & 50 Vict. c. 81. The Court is used 
every Friday in term and sometimes out of term. There 
also the members of Convocation from time to time robe, 
and fees are paid and received before the conferring of 
degi'ees ; both those latter purposes are in my opinion 
subsidiary to the primarj^ use of the Court as a court of 
justice. I hold therefore that it is exempt from this 
assessment: see Mersey Docks v. Cameron (1864), 11 
H. L. C. 448, and Coamber v. Berkshire Justices (1883), 
9 A. C. 61. 

A further question arose as to whether the houses 
occupied by the curators of the Museum and of the 
Observatory should be separately assessed. I have to 
ask myself, on the one hand, whether the occuxmtion of 
these hereditaments by the curators is necessary for the 
performance of their duties to the University, whether 
the respective occupiers are required to reside in these 
houses in order to perform these services, whether the 
occupation is in a word ancillary to the performance of 
the duties incumbent on the occupiers, or, on the other 
hand, whether the occupation is merely a remuneration 
in part of the curators' services, and not necessary to the 
performance of their duties. The mere statement of this 
problem practically resolves it. The occupation of the 
curator is in each case authoritatively prescribed, is 
necessary for the proper performance of his duties, and 
is under the control of the University. I am therefore of 
opinion that the occupation is that of the University, 
and that the curators' houses should not be separately 
assessed : see Sviith v. Seghill Overseers (1876), L. R. 10 
Q. B. 422 ; Hughes v. Chatham Overseers (1848), 5 M. & 
G. 77 ; Rochdale Canal Co. v. Brewster (1894), 2 Q. B. 
852; infra, p. 143. 

As to the University Cricket, Football, and Hockey 
Clubs, and as to Mr. Linley, the tenant of the grazing in 
a portion of the parks, I find that none of them have tlie 
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exclusive possession and occupation of the hereditaments ^^^^' 
so as to be rateable for them. Oxford 

The following are the figures at which I have arrived : — ^ nivkrritt 

Grossest!- Eateable Mayor, &c., 

OP Oxford 
mated rental, value. (No. 1). 

1. Bodleian Library, &c. - - £1,900 £1,560 

Less University Court - - 40 40 

£1,860 £1,620 

2. Old Ashmolean Museum - - 278 219 
8. Sheldonian Theatre - - - 250 200 

4. Radcliffe Camera - - - 825 660 

5. Clarendon Buildings - - - 495 896 

6. Randolph Galleries - - - 1,082 826 

7. Taylor Institute - - - 683 647 

8. New Ashmolean Museum - - 768 616 

9. Lidian Institute - - - 548 485 

10. Parks, Museum, &c. (including 

Mesopotamia Walks) - - 6,018 4,011 

11. Botanic Garden - - - 478 888 

12. New Schools - - - - 2,671 2,187 

Appeal allowed. 

[Note. — The Recorder also decided the appeals of 
two of the Oxford colleges, Magdalen and Keble. The 
former was a group of ancient buildings (with some 
recent additions) of great architectural beauty, and the 
Recorder, in valuing it, applied the same " substituted 
building" principle as in the case of the University 
buildings. The cost of a ** substituted building " was 
in this case agreed at 9d. per cubic foot; and it was 
admitted that Magdalen College could borrow money at 
3 per cent., as the University could do. This percentage 
was therefore applied to the cost so calculated in order 
to arrive at the rateable value. 

Keble College was a modern college, built in 1870 with 
regard to economy, and therefore a substituted building 
was not necessary to be estimated for, but the college 
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1902. itself was measured and valued ; 3 per cent, was applied 
Oxford to the capital figure so obtained. 
University j^ ^j^^ ^^^^ ^f esLch of these colleges the chapel was 

Mayor, &c., valued separately, for reasons thus stated by the Recorder 
^*^No^i)?^ in the case of Magdalen College : — " I am quite unable 
to believe that the college could reasonably be expected 
to give nearly 2,000Z. per annum more rent because of 
the presence of the chapel, and I think the college 
the only practicable tenant. It is obvious that the choir 
and the fine music by which religious worship in the 
chapel is adorned are not proper to be considered for rating 
purposes, and that the chapel alone, with the permanent 
fixtures thereto, is to be assessed. The architectural 
beauty of a chapel is no doubt an attraction to some, and 
must be taken as enhancing the value of a college, but in 
my judgment, though it is an element which cannot be 
disregarded, it affects but a very small proportion of 
those who have to decide on the choice of a college. I 
am of opinion that the witnesses for the assessment com- 
mittee have gone wrong in putting a rateable value of 
nearly 2,000Z. on the chapel, and I consider 200L an 

adequate sum."] 

♦ ■ 

Oxford Q. S. OXFORD UNIVERSITY V. MayoR, &0., OF OXFORD 

~ (No. 2), Clarendon Press. 

April 21. Machinery — Omvhat Principle to he taken into Accouiit — Enhance^ 
June 19. ment of Raieahle Value by Chattels — Printing and Publishing 

Works and Offices. 

In an appeal against the assessment of the printing and publish- 
ing works and offices of the Oxford University Press, 

Held^ in ascertaining by how much the value of the premises was 
enhanced by the presence of the tenant's machinery, that the 
amount and value of such machinery must be looked at. 

Effect of Crockett and Jones v. Northampton Union [1902], infra, 
p. 269, considered. 

Appeal against a rate made upon the valuation of the 
Clarendon Press at 4,500Z. gross estimated rental and 
3,000Z. rateable value. 
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The Clarendon Press was a solid and handsome build- 
ing of collegiate aspect, occupied by the University of 
Oxford as works and offices for the publishing and printing 
business of the University Press. It was fitted with 
machinery for these purposes ; besides boilers, Sec, which 
were a part of the freehold, there were numerous print- 
ing machines, &c., which were treated as not being a part 
of the rateable hereditament. 
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(The case is here reported merely on account of the 
Sbcordbr's dicta upon the calculation of the enhance- 
ment of value due to the presence of tenants' machinery.) 

E. Boyle, K.C., Walter C. Ryde, and Snagge for the 
appellants. 

Balfour Browne, K.C., A. T. Lawrence, K.C., S. C. 
Macaskie, K.C., BoydeU Houghton, and Davidson for the 
respondents. 

The Reoorder (Hon. A. Lyttelton, K.C.) in giving judg- 
ment said : I am satisfied that in this case the witnesses 
for the University have insufficiently considered the 
presence of the tenant's machinery, which makes the 
premises fit for the purpose of publishing and printing 
and so enhances their rateable value; Mr, Humphreys- 
Davies, the first witness called for the University, went 
so far as to assert that in his opinion it was immaterial 
whether machinery of thi^ nature worth 40,000Z. or 
20,0002. was on the premises. On the hjrpothesis, which 
was not controverted, that the tenant's machinery was 
necessary and had been installed in a prudent manner, 
and that the presence of the tenant's machinery did 
enhance the value of the premises, I am unable to under- 
stand why a large quantity of useful machinery does not 
give a greater enhancement of value to the premises than 
a smaller. It was said that, the machinerv being the 
tenant's, there was no difference in the rent which the 

R.A. H 
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landlord could exact owing to its presence. This proves 
too much, for it leaves the witness without reason for 
adding anything to the value of the premises owing to 
the presence of the machinery, although he conceded an 
enhancement to the extent of 2502. It also fails to 
recognise the increased rent which premises can com- 
mand by reason of their fitness to carry on at once, a 
going concern. 

Justification was further sought for this position in the 
judgment of the Divisional Court in the case of Crockett 
and Jones v. Northampton Union (1902), in/ra, p. 269. 
But though that case decides that in the ultimate figure 
arrived at as the rateable value no separate valuation of 
machinery should be given as distinguished from the 
hereditament to be rated, I can find nothing in the judg- 
ment which entitles a witness when seeking that ultimate 
figure to blindfold himself as to the amount and value of 
the machinery which enhances the value of the heredita- 
ment. On the contrary, the Lord Chief Justice in this 
case emphasises once more the well-ki\own proposition of 
Tyne Boiler Works Co, v. Overseers of Longbenton (1886), 
18 Q. B. D. 81, in which it was held that machinery and 
plant placed in a manufactory for the purpose of making 
the premises fit as premises for such a manufactory are 
to be taken into account as enhancing the value of the 
hereditament, although such machinery and plant remain 
personal property and are not physically attached to the 
premises. The Chibf Justice nowhere asserts that it is 
illegitimate to arrive at the ultimate figure of the rate by 
a process which inter alia may include a valuation of the 
machinery and the placing of a percentage on that value. 

Ultimately the Recorder, taking into account the fact 
that some of the machinery on the premises was unsuited 
to modern requirements, reduced the assessment to 
2,8812. gross and 2,150Z. net. 

Appeal allowed. 
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North-Eastern Railway Co. v. York Union. Whw RiDiifo 

as. 

Practice — Appeal re/erred to Arbitrator — Bate Reduced — Enrolment b-wi7-j 
of Avjard — Repayment of Sum Overpaid — Quarter Sessions Act, [902. 

1849, «. 12. July i. 

Au appeal against a rate had been referred to an arbitrator 
by consent and by order of a judge under s. 12 of the Quarter 
Sessions Act, 1849; the arbitrator had reduced the assessment. 
The rate appealed against had already been paid in full. An 
application was made to Quarter Sessions to enrol the award, and 
to order the repayment of the sum overpaid. The Sessions held 
that they had power to make the order applied for. 

Application under s. 12 of the Quarter Sessions Act, 
1849 (12 & 18 Vict. 0.45), to enrol the award of an arbitrator 
appointed under that Act in an appeal against a rate, and 
also to order the repayment of the sum overpaid on 
account of the rate appealed against. 

The North-Eastem Railway Company had appealed to 
Quarter Sessions against the assessment of their lines and 
stations in the York Union, which included parishes in 
the three Ridings of Yorkshire and in the city of York. 
By consent and by order of a judge under s. 12 of the 
Quarter Sessions Act, 1849, all the appeals were referred 
to Mr. F. A. Bosanquet, Q.C., as arbitrator (a). Pending 
the hearing of the appeals, it was {inter alia) agreed that 
the railway compan}' should pay in full all rates made 
subsequently to those which were the subject of the 
appeals, the rates which were the subject of the appeal 
having been already paid in full ; and the assessment 
committee undertook to do their best to secure that 
credit should be given for any over-payment in the event 
of the rates being reduced by the arbitrator. 

The overseers were no parties to this agreement. The 
arbitrator after hearing the appeals made an award by 
which the rates were reduced. The application here 

(a) See, for an earlier proceeding in this case, infra, p. 280. 

h2 
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^^Q^- reported was made at the Quarter Sessions for the West 
North- Biding, as regards the parish in the West Biding. 

EjkaTERN 

Railway C<i» 

v^^ R. A . Shepherd for the appellants : The appellants ask 

for an order that the overseers may repay the sums over- 
paid in respect of the rates now under appeal under s. 8 
of the Poor Bate Act, 1801 (41 Geo. III. c. 23), which 
enacts that '4f upon the hearing of any appeal, the Sessions 
order . . . the sum rated or assessed on any person . . 
to be decreased or lowered, and if it shall be made to 
appear to the Court that such person . . . hath . . . 
previously to. the hearing of such appeal paid any 
sum ... of money in consequence of such rate which 
he . . . ought not to have paid, . . . then and in ever}* 
case the Couii; shall order all and every such sum of 
money to be repaid and returned by the churchwardens and 
overseers to the person . . . having paid the same. . . ." 

Walter C. Hyde and J. A. Compston for the assessment 
committee. The Sessions have no power to make the 
order asked for. The effect of an order referring an 
appeal to arbitration under s. 12 of the Quarter Sessions 
Act, 1849, is to substitute the arbitrator for the Quarter 
Sessions, and to give him all the powers over the appeal, 
which the Quarter Sessions would have had if they had 
heard it. The proper person to make the order in the 
present case (if such order can be made) is the 
arbitrator. The language of s. 8 of the Poor Bate Act, 
1801, shows that the only tribunal wliich can make 
such an order is the tribunal which hears the appeal ; for 
the section begins — " if upon the hearing of any appeal." 
The object of enrolment under s. 12 of the Quarter 
Sessions Act, 1849, is that the award of the arbitra- 
tor may be registered in some couii which has a 
permanent existence, and the duties of the Quarter 
Sessions on an application for enrolment are merely 
ministerial. As was said by Blackburn, J., in Reg. 
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V. Middlesex Justices (1871) 86 J. P. 66 ; L. R. 6 Q. B. id02. 
220, at p. 222, "Where there is a reference under s. 18 nokth 
of the Quarter Sessions Act, 1849, and it has heeu n^^^^Jo 
brought before the Court of Queen's Bench, and o. 

been reviewed . . . the Quarter Sessions have nothing ""* *-n«w. 
more to do with it, but to enter it as their judgment. 
It is a judgment of the Court, and they cannot alter or 
vary it in the slightest degree." See also i?. v. West 
Riding JJ. (1865), 6 B. t& S. 581 ; 29 J. P. 824. The 
principle of this judgment applies equally when the 
arbitration is under s. 12, the only difference being that 
under s. 12 the order of reference is made by a judge ; 
and under s. 18 it is made by the Sessions. 

The appellants will get credit for overpayment, but it 
may not be convenient to the overseers to make immediate 
repayment of the sums overpaid. 

Shepherd, in reply, cited R, v. St. Peter's, York (1882), 
4 B. & Ad. 842. 

The Sessions held that they had jurisdiction, and 
ordered the award to be enrolled, and the sum over- 
paid on account of the rate appealed against to be 
repaid to the i*ailway company. 

Application granted. 



Devon and Exeter Constitutional Newspapek Co., Exmii u. 8. 

Ltd., r. Exeter Union. ^^ 

Madiinery — On what FrincijAe to be taken into Arcotntt— Enhance- ' * 

ment of Rateable Value by CJiatteh— Printing Works and OJices j^ ^ 

— Lease granted after Machinery had been I'^aced on the ■ 

Premises, 

The appeUants held their printing works and offices under leases 
granted in 1895 and 1897 at an aggregate rent (deducting the rent 
of a portion sublet) of 194/. They were liable for the internal 
wpaire. Certain boilers and shafting on the premises were 
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1902 — 1903. admittedly pai*t of the freehold. The disputed machinery consisted 

Dfvok and ^^ printing machines, gas engines, &c., and was admittedly not so 

ExBTKR Con- physically attached to the hereditament as to form part of it. The 

BTiTiTioNAL bulk of the disputed machinery was on the premises before the lease 

of 189d. 

The respondents contended that the Court should take 5 per 
cent* on the capital value of the machinery and should treat the 
annual value of the premises as enhanced by that amount. The 
appellants contended that the disputed machinery was to be taken 
into account only as enhancing the value to the extent to which 
the tenant would pay more rent, taking into consideration the fact 
that the machinery was there, provided at his expense. 

The Recorder found that the latter contention was right, and 
fixed the rateable value at 1817. and the gross at 217/. These 
figures he obtained by taking as the basis of calculation the rent 
fixed in 1895, and adding to that rent a small sum to represent the 
additional enhancement due to machinery added after the rent was 
determined. 

Crockett and Jones v. Northami^toii Union (1902), infra, p. 269, 
followed. 



Appeal against a rate made upon a printing office and 
works in High Street, Exeter, valued at 540/. gross and 
860Z. rateable value. 

The premises were held by the appellants under two 
leases, granted in 1895 and 1897, and reserving rents of 
1601. and QOl. respectively, they doing the internal repairs. 
A portion of the premises was sublet at 16Z. a year. The 
appellants had been in possession since 1885, and had 
provided practically the whole of the machinerj'. This 
included boilers and fixed shafting which were admittedly 
a part of the hereditament. It also included two steam 
engines, two vertical gas engines, two duplex printing ma- 
chines, eight Unotype machines, and some minor machines. 
The effect upon the assessment of the presence of this 
class of machines was disputed ; though it was conceded 
that they were not so attached to the hereditaments as to 
form a part of the freehold. The bulk of the disputed 
machinery was on the premises before the rent reserved 
by the lease of 1895 was fixed. The duplex machines 
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were not fixed except by their own weight, but the 
bnilding was adapted to these machines by a pit being 
made in the floor beneath them. The linotype machines 
were fixed on special floors attached to the ordinary floor* 
and each had its own separate ventilating chimney fixed 
to the roof of the building. The floors were not in any 
way prepared for the reception of the other machines. 

J. F. P. Ratvlinson^ K.C. {Clavell Salter and Hawke 
with him), for the respondents : All the machines should 
be taken into account as enhancing the rateable value of 
the premises: Tyne Boiler Works Co. v. Longbenton (1886), 
18 Q. B. D. 81. It is all machinery used for the purpose 
of making the premises fit for printing works. The 
Court must first value the building and then determine 
by how much the machinery enhances that value. The 
machinery here being of a permanent character, the 
amount of enhancement due to it would probably be very 
nearly the same as the rental value of the machinery. 

Mr. P. M. Faraday valued the premises without the 
machiner}' as follows : — 



Rent reserved in leases . - - 

Internal repairs (estimated annual cost) 

Eent of portion separately let 

Gross estimated rental 
Statutable deductions, 20 per cent. 

Rateable value - - - ■ 



1902—1903. 

Devon and 
KxEtsa CoN<' 

STITXmONAL 

Xewspapkh 
Co., Ltd.» 

V. 
EXRFH 

Vmov. 



£210 
10 

£220 
16 

£204 
41 

£163 



He considered that the rateable value was enhanced by 
the presence of the machinerj^ by 223/., making 386/. in 
all. The figure of 223Z. was obtained by putting 5 per 
cent, on the value of the whole of the machinery (4,475/.) 
as estimated by him. In the 223/. was included 15/., the 
rateable value of the undisputed machinery. Mr. H. H. 
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Fuller gave a valuation on the same principle. Mr. 
A. £. Saunders valued the premises, without machinery, 
at 2372. gross and 1892. 10«. rateable value. 

Walter C. Ryde (F. Bodilly with him) for the appel- 
lants : It is conceded that the disputed machinery does 
not form a part of the hereditament, and therefore it can 
only be taken into account as enhancing the value. It is 
wrong to calculate the enhancement of value at 5 per 
cent, on the capital value of the machinery: Crockett and 
Jones V. Noi'thampton Union (1902), infraf p. 269. Such 
enhancement of value as has been brought about by the 
presence of the disputed machinery is included in the rental 
reserved by the leases. The appellants have been in posses* 
sion for seventeen years, and they brought the machinery, 
so that they are in the same position as a tenant who, 
going into a house, finds the blinds and curtains ready to 
his hand : see per Channell, J., in the case cited, infra, 
at p. 278. 

Mr. H. R. Summers gave a valuation on behalf of the 
appellants. He considered the rent reserved in the leases 
to be fair, and puts the gross rental of the premises (in- 
cluding the boilers, &c., which were a part of the free- 
hold), at 234/., and, deducting the average annual cost of 
repairs, &c., the rateable value at 176/. Mr. T. Mai-tin 
valued the premises as follows : — 



Front office . . . . . 

£ditorial room - - - - - 

Printing-shop and boiler-house - 

Rest of premises - . - - 

Gross estimated rental of the whole 



£75 
14 
36 
66 

£190 



This sum represented in his judgment what the premises 
would be worth without the machinery to tenants such as 
the present occupiers, who wanted to put in machinery 
such as was now there. 
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Mr. C. F. Gratwicke, managing director of the appel- 
lant company, said the rent was reduced b}' 51. in 1895 ; 
had it not been reduced, the company would probably 
have looked for oUier premises. The fact that they would 
in that case have had to pay for the removal of the 
machineiy was of some weight in inducing them to 
consent to the rent then fixed. His estimate of the value 
of the whole of the machinery was 2,128Z. The proper 
amount to allow for depreciation was 10 per cent, per 
annum, for there was very considerable wear and tear, 
and in ten years' time printing-machines were always 
liable to be superseded by new inventions. 

Mr. F. W. Dimbleby, of the Richmond TimeSy supported 
this view as to depreciation. 

Ryde^ for the appellants, summed up : The allowance 
for depreciation can only be the roughest possible average, 
and must be taken at a fixed sum. 

[The Recorder : The method of calculating the depre* 
ciation at a percentage on the diminishing value of the 
machinery would result in the rating being different from 
year to year.] 

If the appellants replace any of the machines by a better 
one, though at their own expense, then, in the respondents' 
theory, they increase the sum that they would be willing 
to pay the landlord for rent. This is an absurdity. 

Salter J for the respondents, in reply : We are entitled 
to rate the premises as a going concern, and the assess- 
ment has been properly made on that principle. 

Ctu\ adv, vidt. 
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The following judgment was delivered by the Becobdeb 
(Mr. J. A. Foote, K.C.) : The questions raised in the 
appeal are two : first, whether the machinery in 
question is such that it ought to be taken into account 
as enhancing the value of the hereditament; secondly. 
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on what principles and to what extent the value is to 
be regarded as enhanced. 

The first of these questions is not one upon which it is 
necessary to give judgment at any length. As to a small 
part of the machineiy on the works, consisting mainly of 
boilers and fixed shafting, no question arises, it being 
conceded by the appellants that they are so attached to 
the freehold as to become part of it for the purposes of 
rating. The machinery actually in dispute is of much 
greater value and amount, and consists of printing 
machines, linotype machines, gas engines, and some 
minor machines of the same character. As to the whole 
of them, it is conceded by the respondents that they are 
not so physically attached to the hereditament as to 
become part of it for rating purposes, but it is argued 
that they are to be ** taken into account." On this point 
I am in favour of the respondents. I find, as a fact, that 
all the machinery in dispute is within the definition laid 
down by Lord Esher, M.R., in the Tyne Boiler Worki 
(1886), 18 Q. B. D. 81 (at p. 92), that is to say that 
the machines are ^' things upon the premises to be rated, 
which are there for the purpose of making, and which do 
make, the premises fit as premises for the particular 
purpose for which they are used." Having regard to 
the language of the judgment just cited, and also to that 
used by Lord Alverstone in the recent case of Crockett y* 
Noj-thamptoji Union (1902), iw/ra, p. 269. I do not think 
any useful purpose could be served by my giving any 
lengthy reasons for this finding of fact. I can only say 
that I have carefully viewed and examined the machinery 
in question in sitUj and that all of it appears to me to 
satisfy the test adopted by the Court of Appeal in the 
Tyne Boiler case, to which I have just referred. It 
must, therefore, all be ''taken into account" as enhancing 
the value of tlie premises rated. 

The second question raised by this appeal is one of far 
greater difficulty. What is the meaning of ** taking 
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machinery into account*' as enhancing the value of the 1902— IMS. 
hereditament on which it is found, and to what extent is Dk\ov Ain> 
that value thereby enhanced ? In one sense no doubt ^Jl?I!?,^2?r" 
this question also is capable of being treated as a question Newspatkk 
of fact. If I were to confine my judgment to stating 
the amount in my opinion of the annual value of the 
hereditament enhanced by the presence of the machinery, 
I think it is fairly clear on the authorities that such 
finding would be regarded as conclusive, and that the 
appellate tribunal would not inquire as to the mode in 
which such value had been arrived at. On the other 
handy the meaning given by the appellants to this phrase 
(a phrase which has repeatedly been sanctioned by the 
Courts) is diametrically opposed to that contended for by 
the respondents, and one meaning or the other must be 
right in law. Both cannot be right, nor am I able to 
discover any half-way house between the two; certainly 
none has been suggested. I desire to state these conten- 
tions as shortly and as accurately as I am able. 

The rating authority (the respondents in this case) 
contend that the value of the hereditament is to be 
assessed on the assumption that the tenant, by virtue 
of his occupation, gets the use of the machinery free, or 
more strictl}', as included in the rent which he pays the 
landlord for his tenancy of the premises, and that the 
rateable value of the hereditament is to be assessed on 
this principle even in cases where the machinery is 
(as here) the property of the tenant, or (as in some 
other cases) the property of some third person, from 
whom the tenant hires it. I'hey further contend that 
the only practicable mode of applying tfiis principle, and 
that which I am bound in law to adopt, is to take a 
reasonable percentage (in this case 5 per cent.) on the 
present value of the machinery, and to treat the annual 
value of the bare premises as enhanced by that amount. 
In the present case the rating surveyor for the 
respondents estimated the net rateable value of the 
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bai*e premises alone at 168Z., which he said was enhanced 
by a further sum of 22SZ. by the presence of the 
machinery, making a total enhanced value of 886L net. 
In cross-examination he at once admitted that the 223Z. 
was, in fact, arrived at by taking 5 per cent, on 4,475Z., 
which latter sum was his estimate of. the present value of 
the machinery, and fuilher said that his figure of 886Z. 
net was the rent which would be paid to a landlord 
who provided both premises and machinery, the tenant 
undertaking the repair, maintenance, and renewal of 
both. 

The appellants, on the other hand, contended that the 
machinery in dispute in this case was to be *' taken into 
account" not as if its use was obtained gratuitously or 
included in the rent, but only as enhancing the value of 
the hereditament to the extent to which the tenant would 
pay more rent for the land, taking into consideration the 
fact that the machineiy upon it was his own or provided 
at his expense, and removable by him. In other words, 
the appellants contended that the principle of taking 
a percentage upon the value, or present value, of the 
machinery, whether or not applicable in some cases, is 
wholly inapplicable to this case; and that the proper 
measure of enhancement is the additional rent which the 
tenant would pay by reason of the presence upon the 
premises of machinery which was either his own or 
belonged to some other person ready to let it to him on 
hire. It was admitted that this enhancement in practice 
depends almost solely upon the amount of delay, expense, 
and inconvenience which would be incurred by removing 
the machinery and setting up either the same, or its 
equivalent elsewhere. It would, in fact, be the increase 
of rent to which a tenant would be ready to submit in 
order to save himself the cost and annoyance of removing 
his machinery (in cases where it was his own) or of setting 
up new machinery in other premises (in cases where it 
belonged to a third person). If the contention of the 
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respondents is right I should assess the enhanced value 1902—1903. 
of the hereditament at 8282. net rateable value, and 4922. Dkvoh and 
fifross. This is in fact arrived at by addin£f to the ^^*'*'* ^^^' 

O . STITrTIONAL 

net rateable value of the bare hereditament and fixed XEArspAPBR 
machinery a sum of 5 per cent, on the present value of <>•' 'Td., 
the disputed machinery, which I have had to determine Kxetrr 

I ' XIOV. 

on conflicting evidence. 

If, on the other hand, the appellants' contention is 
right, I should assess the enhanced value of the here- 
ditament at 1812. net rateable value and gross 2172. 
This is in fact arrived at by taking as the basis of 
calculation the actual rent paid which was the subject 
matter of negotiation and agreement in 1895 (when the 
bulk of the disputed machinery was on the premises) and 
adding to that a small sum to represent the additional 
enhancement due to machinery added after the rent was 
so determined. The figures have required adjustment 
by reason of a small portion of the premises being let 
offj and also by reason of the tenant being liable for part 
of the repairs, and for other reasons, but the result is 
the figure I have given. 

I now proceed to consider which of these alternatives 
in my judgment is the proper one to adopt. 

The general principle that personal property is not in 
itself rateable, established as it is by the statute 8 & 4 
Vict. c. 89, is not in dispute. There is, however, a series 
of cases which show that under some circumstances, and 
to some extent, personal property used in connection 
with land is to be treated as increasing or enhancing the 
value of the hereditament. What this phrase means can 
only be ascertained by examining the cases themselves 
and tracing the history of the principle they establish. 
There are earlier decisions on the question, but I think 
that the most convenient date at which to begin is 1838, 
when the cases of iJ. v. The Staffordshire Gas Co., 
6 A. & E. 634, and R. v. Guest, 7 A. & E. 951, were 
decided. The rule was then laid down by ^liord 
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Denman, C.J., that *' real property ought to be rated 
according to its actual value as combined with the 
machinery attached to it, without considering whether 
the machinery be real or personal property, so as to be 
liable to distress or seizure, or whether it would descend 
to heir or executor, or descend on the expiration of the 
lease to the landlord or tenant." The same learned 
Judge also (a) said (6 A. & E., p. 644) that houses to 
which machinery was attached should be rated according 
to the increased value arising from the machinery (a) and 
added, *^ Even where the machine has not been attached 
a house has been held rateable in respect of it, if the 
value of the house was increased by the machine." On 
these two decisions it is necessary to observe, first, 
that "attached" there means ''physically attached"; 
secondly, that at the date when they were pronounced 
(although the question was as to the rating of the 
hereditament) there was no legal objection to rating 
personal propert}^ the statute 3 & 4 Vict. c. 89 not 
having been passed until two years afterwards. This is 
especially noteworthy, because there appears to be a 
direct lineal descent of authority from these decisions to 
the present day, and because the language used by Lord 
Denman (quoted above) is the earliest instance I have 
found in which any phrase about increasing the value of 
the hereditament is employed. 

In 1840 the statute 8 & 4 Vict. c. 89 was passed. 
This is an Act which renders it impossible to rate 
personal property ; up to that time personal property was 
rateable. The next important case on the subject is 
JS. V. Southampton Dock Co. (1851), 20 L. J. M. C. 156. 
The disputed machinery in this case was wholly in the 
nature of fixtures, that is, physically attached, and Lord 
Campbell, G.J., at p. 162, in deciding that the tenant 
was to be allowed no deduction in respect of it, quoted. 



(a) This is a summary of Lord Denman's view, not a quotation of his 
actual words. 
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and expressly adopted, Lord Denman's rule in R, v. Guest, 1902—1903. 
already cited. " The real property," he said, ** ought to Dbvom anp 
be assessed according to its existing value, as combined ^^*^*;^ ^" 
with the machinery." 

In the same year (1851) there was decided R. v. 
Hadamy 17 Q. B. 220. It is only necessary of this case 
to observe that it related to machinery or apparatus 
''used as part of the fixed machinery of the works, 
attached to the other buildings for the purpose of being 
80 used, and necessarily so attached, though capable 
perhaps of being removed without injury to the other 
buildings." The Court held that the rateable value of 
the premises was undoubtedly increased by the use of 
the apparatus in question, and quoted with approval 
the three cases already cited. All, however, that they 
decided was that the apparatus was properly considered 
in the rate as increasing the rateable value of the 
buildings, and it does not appear in the special case 
how the increase was estimated or measured. 

The next important case was in 1860 : iJ. v. North 
Staffordshire Ry. Co., 30 L. J. M. C. 68. So far as 
relates to this question, the only relevant part of the 
judgment is that which dealt with the third point in it, 
i.e., the claim of the company to a deduction in respect 
of " thirdly, things which, though capable of being 
removed, are yet so far attached as that it is intended 
that they shall remain permanently connected with the 
railway or the premises used with it and remain per- 
manent appendages to it as essential to its working " 
(p. 72). The Court held that no deduction was to be 
allowed, saying, *' The question is finally settled by the 
decision of this Court in R. v. Southampton Dock Co.*' 
It will be seen from the statements in the special case 
that there was some physical attachment in respect of all 
the disputed items under the third head, whiirh were 
made up of telegraph wires and posts, turntables, and 
similar matters. In 1866 came JR. v. Lee, L. R. 1 Q. 13. 241. 
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This was a gas company's appeal, and it must he 
remembered that gas works, like railways and docks, are 
valued for rating purposes in a peculiar manner, to which 
I will refer later on. The question arose on a claim by 
the gas company to a deduction — ^that is an allowance 
for interest on tenant's capital — in respect of gas plant 
with some physical attachments to the premises. The 
Court held that no deduction could be allowed, expressly 
following the ease last cited (JR. v. North Staffordshire 
Ry. Co.) and adopting the same test verbatim. The 
line of descent from Lord Campbell's language in R, v. 
Guest (1888) is therefore up to this point continuous. 

The two next cases, Chidley v. West Ham (1874), 
32 L. T. 486, and R. v. Halstead (1867), 31 J. P. 878, are 
of a different class. In both the only question raised by 
the appeal was whether the disputed machinery (in a dis- 
tillery and silk mill respectively) was rateable, not whether 
it was to be taken into account or consideration as 
enhancing the value of the premises. In both cases the 
Court decided against the rateability of the machinery as 
not being part of the premises for the purpose of ascer- 
taining its value. Mr. Justice Blackburn, who was a 
party to both these cases, and also R. v. Lee (last cited), 
said in Chidley's Case that it was ** perhaps not so stated 
as to bring out the precise point intended to be or which 
might have been raised " (p. 488). That is, so far as I am 
able to judge, Mr. Justice Blackburn seems to say that 
if the case had asked whether the machinery had to be 
taken into account, the answer might have been a different 
one, and later on in the same judgment : " I am not 
prepared to say that the various articles described . . . 
may not be taken into account as enhancing the value of 
the premises ; but that question is not asked, and we are 
only to say whether the things are rateable." To my 
mind it is improbable to suppose that the learned Judge, 
in saying this, meant that the two things were equivalent. 
I.e., that " taking into account " necessarily implied adding 
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the rateable value of the machinery to the rateable value 
of the land, and producing a sum as the ** enhanced 
value " of the land, which was in fact composed of the 
two added items. The fair meaning of the expression as 
here used appears to me to be that the value of the pre- 
mises was increased by the presence of the machinery 
upon it, but that the learned Judge carefully abstained 
from saying how that increase. in value was to be measured. 
Probably he thought that the measure of value might and 
would vary in different cases, and that it was inadvisable 
to attempt to lay down too inelastic a rule. If the valuing 
authority had really done that which they were not only 
allowed, but required, to do, and had arrived at a total 
rateable value which was necessarily right, I cannot but 
think that some plainer language would have been used 
by the Court, whatever technical difficulty arose from the 
precise form of the question asked by the case. 

In 1878 came Laing v. Bishopwearmouth, 3 Q. B. D. 299, 
where the dispute was as to the machinery and plant in a 
shipbuilding yard. The items were various, one being a 
railway ^0 yards long, laid and ballasted in the usual 
way; but some of the machinery of a "ponderous** 
character rested by its own weight only on prepared 
foundations. The question raised by the special case 
(paragraph 4) was whether the whole or any portion of it 
was " rateable or to be taken into consideration in ascer- 
taining the rateable value of the premises." The Court 
was also asked (paragraph 80 of the case) upon what 
principle, if at all, it was to be valued, rated, or taken into 
consideration, but to this question no answer was given, 
except that the case was governed by the cases of R, v. 
Guestf U. V. Staffordshire Gas Co., R, v. Southampton 
Docks Co., and iJ. v. Lee, all of which I have cited. The 
case is therefore a disappointing one, the appeal having 
been apparently brought so as to raise the very question 
left open in Chidley v. West Ham, but the judgment 
certainly does nothing towards explaining the earlier 
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cases. All that appears to have been decided was that 
the whole of the machinery was to be taken into considera- 
tion. But the decision was of some importance, inasmuch 
as some of the machinery rested by its own weight only, 
without any physical attachment at all, and this was the 
first case in which articles of this class had been brought 
within the rule, at any rate since Lord Denman's language 
in 1838 in the Staffordshire Oas Co.'s case (the first of 
those which I have now cited). It was for this reason, I 
imagine, that the Bishoptvearmouth case was supposed to 
have gone beyond the former ones (as Lord Esheb stated 
in the Tyne Boiler case), and probably this was one of 
the causes of the appeal in the Tyne Boiler case being 
brought. 

In the I'yne Boiler case (1886), 18 Q. B. D. 81, a 
considerable part of the machinery in question was of the 
same class as that in the Biahopwearmouth case, and also 
in Chidley v. West Ham ; that is to say, it rested b}'^ its 
own weight without any physical attachment, while other 
items of machinery were secured for the sake of steadiness 
only. The valuing authority had in fact valued the pre- 
mises by estimating the rental which a tenant might 
reasonably be expected to give for the use of them, 
inclusive of the machinery and plant. The Quarter 
Sessions on appeal held that all the machinery had been 
rightly taken into consideration, and the Court was asked 
b}' the special case whether this decision was correct. 
The Court of Appeal, in giving judgment, expressly con- 
fined themselves to the bare question whether it was right 
to take all the machinery into consideration at all, and 
they declined to give any opinion as to whether it had 
been taken into consideration " rightly " or in the proper 
manner. It is sufficient for me to refer to the first and 
last paragraphs of Lord Esher's judgment (pp. 86, 87, 92) 
in order to establish this beyond doubt. The case, there- 
fore, is an authority, and an authority only, on the question 
of what machinery comes within the rule about taking into 
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account. It is no authority, or at least was not intended 
to be an authority, on the question of what '^ taking into 
account " means. It does, however, establish that physical 
attachment is not necessary ; and enunciates the test by 
which all inferior tribunals are bound for deciding whether 
particular machinery is to be taken into account or not. 
I have already' said that in this particular case Lord 
£sHER*8 test does, in my opinion, include the machinery 
in dispute. 

In 1890 the case of Qiffordy. Chard Union, 6 T. L. R. 
431, came before the Courts, and presented another oppor- 
tunity of obtaining light upon this difficult and somewhat 
neglected question. The premises were a lace factory, of 
which the appellants were owners and occupiers, and the 
valuing authority had added to 2952., the rateable value of 
the land, the sum of 6002. as the amount by which the 
value of the land was enhanced by the machinery. It can 
hardly be doubted that the meaning of this was that 895Z. 
was the rental which would be paid for the land (less 
statutory deductions), inclusive of the use of the machines. 
The Judges in the Queen's Bench Division before whom 
the case came (Huddleston, B., and Grantham, J.) confined 
themselves to saying that the machinery, on the autho- 
rity of the previous cases, ought to be taken into account. 
The case went to the Court of Appeal ; and a summary of 
what took place there appears in Boyle on Hating 
(pp. 288, 284), taken (as I am informed) by the author 
from shorthand notes. The Master of the Bolls is 
stated to have said that he had sought in the Tyne Boiler 
Case to give a good working rule, and that he could not 
improve upon it, by which it would appear that Lord 
EsHER again regarded the appeal as raising the question 
of what machinery should be included in the rule, and 
not what the rule meant. If Lord Esher is correctly 
reported he went on to restate the rule, or rather para- 
phrase it in the following words (which are very important) : 
" Machines, whether fixed to the floor or not, if necessary 
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to the use of the premises as such, and going to. make up 
the value for which the rent was paid, might be taken iuto 
account." The words I have placed in italics form to my 
mind a most significant addition to the original test. If 
they occurred in a written judgment or in an authorised 
report, and were to be taken as an authoritative qualifica- 
tion of the test as laid down in the I'yne Boiler case, I do 
not see how the present machinery could be considered 
at all. It is the tenant's property, and therefore makes 
up no value for which any rent is paid, nor does it appear 
that any rent was paid for machinery in the Chard case, 
the occupier and owner being the same person. Having 
regard, however, to the fact that the Chard case is not 
repoiled in the Court of Appeal, and that Lord Alveb- 
STONE, C.J., in the next (and last) case that I have to 
consider, adopted the Tyne Boiler test without any such 
qualification, I do not feel myself at liberty to decide the 
present case upon this ground. It would be equivalent 
to paraphrasing Lord Esher's test in the Tyne Boiler 
case as follows : ** Things which are on the premises to 
be rated, belonging to or having been placed there by the 
owner, and which are there for the purpose of making, 
and which make, the premises fit," &c., are to be taken 
into account. I do not feel myself justified in making so 
material an addition to Lord Esher's words, and if done 
at all it must be done by competent authority. That it 
would greatly simplify the law on the question there can 
be no doubt. 

The last case on the subject is Crockett v. Northampton 
Union (1902), infra, p, 269, 18 T. L. R.p. 451, the 
shorthand notes of which, together with a copy of the 
Special Case, are before me. In this instance the rate- 
able hereditament was a boot and shoe factory. The 
Recorder in that Special Case fully described the disputed 
luachiner}', and held that the whole of it was to be "taken 
into consideration " in assessing the rateable value of the 
hereditament. This finding was approved of by the 
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Court. The Special Case proceeded to state that in the 
opinion of the Recorder the only reasonable way of doing 
this was (in accordance with the contention of the rating 
authority) to make a separate valuation of the machinery 
and add to the rateable value of the land and buildings a 
percentage on such machinery value. The only difference 
I can see between that method and the valuation con- 
tended for by the respondents here is that the Recorder 
in the Northampton case valued the machinery upon the 
basis of its actual cost, whilst I am asked to proceed upon 
the basis of its present value ; and I do not think that 
this difference, though of importance as regards the 
amount, really affects the principle which I am considering. 
The Court remitted the case to the Recorder on the 
ground that he had adopted a wrong basis, and the 
language of Lord Alverstonb, C.J. (at pp. 285, 286, 
infra), is of great importance : " In my opinion that 
is adopting a principle which is inconsistent with the rule 
I have read in the Tyne Boiler case. I think that the 
valuation ought not to be separate in its ultimate result. 
That you may have to inquire into value in order to get 
at the figures may possibly be true, but the valuation 
ought to be an answer to the question put by Lord 
Justice Brett : How much is the rateable value of the 
premises enhanced by the presence of the machinery, as 
it is there, and intended permanently to remain there ? '' 

I do not wish to misrepresent the contention of the 
respondents here. But they are in effect asking me to 
say that the Recorder in the Northampton case was 
perfectly right in what he did, but wrong in telling the 
Court that he had done so. They contend strenuously 
here that I am bound to get at the enhanced value of the 
hereditament b}' adding a percentage on the value of the 
machinery to the rateable value of the empty premises, 
and they have given no evidence enabling me to arrive at 
the enhanced value in any other way ; to my mind that 
is equivalent to saying that in the Northampton case the 
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Special Case was remitted to Sessions not because the 
wrong principle was applied, but because the arithmetical 
process was disclosed to the Court. There may and may 
not be cases in which such a mode of valuation would be 
the correct one, but I cannot accept the proposition that 
it is the only legal mode of valuing in all cases^ or in 
this case. 

The strongest argument that can be urged in favour of 
the view taken by the respondents may, I think, be put 
as follows : In all those early cases to which I have 
referred, where the contention of the occupier was that 
he was to be allowed a deduction from the profits of the 
business in the nature of interest on tenant's capital sunk 
in the machinery and plant, he was allowed no deduction 
at all. It may be plausibly urged that allowing no 
deduction for interest on tenant's capital so employed is 
equivalent to adding interest for such tenant's capital to 
the rateable value of the hereditament. Unquestionably, 
if it be admitted that ** taking into account as enhancing 
the value " means exactly the same thing in every case, 
there is much force in the argument. But it must be 
remembered that all the cases of this class where no 
deduction was allowed were cases of railways, docks, or 
gasworks, to which an artificial system of rating is 
applied. There being no market rental value for 
hereditaments of this class, they are rated by taking the 
annual profits, deducting expenses and the occupier's 
conventional share or remuneration, and so arriving at 
the gross estimated rental. In these cases the machinery 
and plant for which deductions have been refused were 
essential to the earning of the profits which were the 
basis of the valuation. A railway without metals, 
telegraph lines, and signalling apparatus would earn no 
profits at all, and would have only the value of bare 
ground. So it would be in the case of a gasworks 
without retorts, or of a dock without cranes or mooring 
apparatus. 
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The case of a building such as that affected by the 1902 — 1908. 
present appeal isgoremed by very different considerations. Devox and 
It is not rated on the basis of profits at all, but upon "^"^^^^^S*^^ 
what it would let for in the open market. If there was 
no machinery in it it would readily let as a shop, house, or 
warehouse, and it would so let for a rent no doubt less 
than that paid by the present tenant, but perhaps not 
Tery much less. 

In what sense is it correct to say that when the tenant 
brought the machinery on the premises, and installed it 
there, he increased or enhanced the yearly value of the 
hereditament ? Using language in its ordinary sense, is 
it true that he increased that value by an amount equiva- 
lent to interest on the capital value of the machinery — 
machiner}' for which he pays rent, so to speak, to himself, 
and which he could remove at his own will and pleasure? 
I am unable to accept this view, which is the only one 
presented to me on behalf of the respondents, and I 
believe the real enhancement of value must be measured 
in a verv different way. The present tenant or any 
person proposing to cany on the same business, and able 
to hire the machinery from him, would give the landlord 
something more for the premises than other peoi)le would 
do, because they are adapted to receive the machiner}% 
and because the machinery is there installed and ready to 
Land. I can see no other enhancement of the value of 
the hereditament, and I am strongly of opinion that it 
would be wrong to take this machineJ'y into account in 
the same sense as the plant of a gasworks or a railway. 
In the Northampton case, as in Chidley v. West Ham, the 
valuing authority had done exactly what the respondents 
ask me to do here, and it was held that they were in 
both cases wrong. If they were wrong in substance, and 
not merely in form, I ought not to follow them in either. 

For these reasons, I decline to consider the rateable 
value of the premises as enhanced by a percentage on the 
value (either cost value or present value) of the machinery, 
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and I hold that the true enhanced value is the rent which 
would be paid for the premises in their present state hy 
the present tenant, or an}^ other person who bought or 
hired the machinery from him. I find, as a fact, that 
the value of the hereditament is enhanced to this extent 
and by these considerations, and not more or otherwise. 
I assess the rateable value, therefore, at 181Z., and the 
gross at 217/. 

Appeal allowed. 



MiDDLESKX 
Q. S. 

1904. 
Feb. 6. 



East London Waterworks Co. v. Edmonton Union. 

Occupation — Wattr Company* s Reservoirs — Completion — Poor Law 
Amendment Act^ 1868, s, 38 — Lands Clauses Acty 1845, «. 133. 

Two reservoirs had been constructed by a water company to 
provide a reserve of water in case of drought. The company's water 
was admitted to them for the first time in the month of June, 1903, 
when they were filled to eleven -twelfths of their capacity. A 
formal opening ceremony took place on Jane 15th. The company 
had not had occasion to use any of the water stored in the reser- 
voirs, and it was alleged that the water was merely kept there in 
order to test the reservoirs. Workmen employed by the contractors 
had been in June, and were still, at work on the reservoirs, and the 
company's engineer had not yet given his certificate of completion. 

On June 23rd, 1903, the rate had been amended under s. 38 of 
the Poor Law Amendment Act, 1868, by adding the appellants in 
respect of these reservoirs. 

Heldy that the company were in occupation at that time, and that 
the works were then complete (within the meaning of s. 133 of the 
Lands Clauses Act, 1845). 

Appeal against a rate upon so much of the Banbury 
and Lockwood reservoirs of the appellant company as 
lay within the parish of Tottenham. 

These were new reservoirs ; and the rate had been 
amended on June 28rd, 1903, under s. 88 of the Poor 
Law Amendment Act, 1868, by adding thereto an entry 
relating to the appellants in respect of the reservoirs. 
The said entry was afterwards inserted in a supplemental 
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list, against which the appellants objected before the i^^^- 
assessment committee. Failing to obtain relief, they Ea^^t London 
appealed to Quarter Sessions against the rate. The only ^^^J'co 
point material to this report is the question whether the i- 

appellants were in occupation of the reservoirs at the 'union. 
time when the rate was amended. 

The reservoirs had been constructed under powers 
granted in the East London Waterworks Act, 1897 ; 
and were intended to afford a reserve of water in case 
of drought. In recent years of short rainfall, the appel- 
lant company had been obliged, in order to supply their 
customers, to purchase water from other water companies 
at considerable expense. The works were executed by 
Messrs. Pearson and Son as contractors, who were bound 
under their contract to make the reservoirs watertight 
and adequate in other respects to the satisfaction of the 
appellant's engineer. The engineer had not given his 
certificate of satisfaction at the time when the appeal was 
heard ; the time originally fixed for the completion of the 
contract had expired in January, 1902, but had several 
times been extended by verbal agreement. About eighty 
of the contractor's workmen were still employed on the 
workd in June, 1903 ; they were engaged in raising the 
puddled clay on the banks of the reservoir above the 
high-water line wherever compression had taken place, 
also in levelling and sowing grass on the banks, and 
other tasks. Water was first let into the reservoirs 
on June 8th, and they were filled to about eleven-twelfths 
of their capacity on June 24th to 27th with water taken 
from the River Lee under the company's powers. They 
had since remained filled to about that extent ; but no 
water had been drawn off for supply to consumers. 
Tests of watertightness were being applied. There 
had been a formal opening ceremony at the reservoirs 
on June 15th, when the chairman-of the company in a 
speech congratulated the contractor and his staff on the 
completion of the works. 
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^^- C. A. Cripps, K.C. (D. C. Bartley with him), for the 

East London appellants : The works have not yet been taken over br 

W0KK8 Co. ^^^ company. The}' are still in the occupation of the 

^, ^' contractorSi and we ai'e not the*ri&ht persons to be rated. 

Edmonton tt xm xi i ^ i . i . , 

Vmoy. Until the works are completed within the meaning of s. 13ft 
of the Lands Clauses Act, 1845 (a), which they are not now, 
the provisions of that section must apply. The water 
was brought into the reservoirs, and still is there, simply 
for the purpose of testing whether they are watertight. 
The ceremony in June has no bearing on the question of 
completion. The authorities on the point of occupation 
turn upon the special facts of each case. 

Mr. W. C. Bryan, engineer to the appellant company, 
and Mr. ShaiTack, agent in charge of the works on behalf 
of Messrs. Pearson and Co., gave evidence of the facts 
above stated. 

The respondents called no witnesses. 

A.MacvioJTon, K.C. (R. Cunningham Glen and Walter C. 
Ryde with him), for the respondents : The company have 
been in^occupation from and after June last. It is imma- 
terial to consider whether the contractor had absolutely 
finished the whole of the works that he was obliged to do 
under his contract. A man may occupy an unfinished build- 
ing, witness the case of the New Gaiety TheatrBi where 
performances have been going on for some time, although 
the builders are still at work on the exterior. The water in 
these reservoirs would have been used since June last if 
there had been a drought, and it was never intended to 
use the reservoirs except in such a case. S. 183 of 
the Lands Clauses Act, 1845, no longer applies once the 
promoter goes in and occupies ; if this were not so, we 
must wait to rate these reservoirs until the last blade of 
grass is sown. It might be to the interest of either the 
company or the contractor, acting in good faith, to delay 
the completion of the works ; and thus the rating would 

(a) This section is set out infraf at p. 294. 
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be dela3'ed. East London Railway v. Wliitechurch (1874), ^^^- 



L. B. 7 H. L. 81, governs this case ; and see also War- East LoifDoir 
tcick and Birmingham Canal Co, v. Birmingham Guardians ^^^^ 
(1872), 87 J. P. 150. 



CrippSy K.C., on the cases cited, in reply : In the 

Warwick and Birmingham Canal case, the reservoirs 

had actually been used by the company, though only 

for six weeks in each year. In the East London Railway 

case, the works in the parish in question had undoubtedly 

been completed ; the question was merely whether that 

fact justified their being rated in the parish. 

• 
The Chairman (Sir R. Littler, C.B., K.C.) : The 

Justices find as a fact that the company were in 

occupation. For the purpose of the rate, the premises 

were complete. 
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Q. B. D. HOYLE AND JaCKSON AND FORTY-TWO OTHERS l\ OlDJIAM 

1^4. Union. 

Cotton Mills — Strike — Stopjmge of Work — Claim to Deduction from 
C A. Rateable Value, 

Feb. 26. ^ ra^ ^^g made upon a number of cotton -mills. Two days 

before this a strike had begun, in consequence of which the mills 
were stopped for more than five months. The appellants objected 
to the valuation list on which the rate was made ; the strike was 
over before the objection was heard by the assessment conunittee. 
The assessment was admittedly fair but for the stoppage of work. 
Held, that^the occupiers of the mills were not entitled to have the 
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asseesments reduced in respect of the stoppage, and that the 
assessment committee had no power to make such a reduction. 

Staley v. Castleton Overseers (1864), 5 B, & S. 505, and Harier v. 
Salford (1865), 6 B. & S. 591, distinguished. 

Special Case stated under 12 & 18 Vict. c. 45, s. 11, 
in appeals against a rate made on November 7th, 1892, 
upon fifty-eight cotton-mills or factories occupied by the 
forty»three appellants in the township of Oldham, 

In October, 1892, a dispute arose in the cotton- 
spinning trade between the employers and their work- 
people with reference to wages, and in consequence of 
that dispute the appellants' mills ceased to work on 
November 5th, 1892, and did not resume work until 
March 27th, 1893, but during the period of stoppage the 
rooms of each mill and the machinery therein were kept 
warm by steam, and in good working order and condition. 

The mills were assessed to the rate according to the 
values shown in the valuation list then in force (which 
were admittedly fair, supposing no deduction was to be 
made for stoppage) without regard to the fact that they 
were not then nor until March 27th, 1898, in fiill work 
and operation, and were occupied only for the purposes 
above mentioned. 

Objections to the valuation list were made before 
the assessment committee, and considered by them on 
June 12th, 1898. 

The appellants contended that the occupation of the 
mills had changed &om a working to a non-working 
occupation during the period of stoppage, and that 
therefore they were assessable during that period merely 
as warehouses for storing machinery, and not as going 
concerns ; further, that some allowance ought to have 
been made in the assessment in respect of the possibility 
of stoppage in consequence of strikes, lock-outs, or bad 
trade. 

The assessment committee contende<9 that it was not 
their duty to consider the letting value of premises for 
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periods less than a year, or to make the reduction 
claimed ; further, that the mills were in fiill work at 
the date when the objections were considered, and 
that therefore they could not at that time reduce the 
assessments. 

The questions for the opinion of the Court were — 
(1) whether the appellants were respectively entitled to 
have the assessments of their mills reduced in respect 
of the stoppage of work, and to have them assessed as 
warehouses for storing machinery only during the period 
of stoppage ; (2) whether the respondents had on June 
12thy 1698, or at the date of the special case, any power 
to make such a reduction. 

It was agreed, if these questions should be answered 
in the affirmative, that the rateable value of the mills 
should be reduced by a half as regards the period of 
stoppage. 

Marshall f Q.C. (Montague Lush with him), for the 
appellants : In valuing a railway, stoppages of work are 
taken into account, because the assessment is based on 
the gross receipts. Coal mines also get the benefit of a 
stopi>age, because they are rated on rent and royalties. 
In Staley v. Casdeton (1864), 6 B. & S. 505, a mill that 
was closed on account of the American war, and in 
Harter v. Salford (1865), 6 B. & S. 591, a mill that was 
standing unworked after the owner had given up business, 
were held not to be rateable as mills, but only as storehouses 
for machinery. 

[Bay, J. : In Staley v. CasUeton the rate was made in 
1868, but the mill had not been worked since January, 
1862.] 

If the rate here had been made only for one quarter, 
the strike would have covered the whole period of the 
rate. A supplemental valuation list may be made when 
the nature of the occupation changes, under the Union 
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Assessment Committee. Act, 1862. The rate must be 
made with reference to the facts existing at the date of 
the rate: R. v. Grand Junction Ry. Co. (1844), 4 Q. B. 
18 ; London County Council v. Erith, Hyde's Rat. App. 
(1891—1898), 882, per Lord Hbbschell, L.C, at p. 487 ; 
Mildmay v. Wimbledon Overseers (1872), 41 L. J. M. C. 
138. 

Under the Union Assessment Committee Act, 1864, 
an objection may be made, and the list altered, at any 
time. . Supposing a meadow is changed into a brickfield, 
it is the duty of the overseers to make a supplemental 
list. 

[Day, J.: Suppose the strike only lasts a fortnight? 
There must be a permanent or quasi-permanent change 
to justify a reduction of assessment.] 

A supplemental list should have been made when the 
strike began : R. v. Westbrook (1847), 10 Q. B. 178. A 
strike in a gasworks was considered in South Metropolitan 
Gas Co. V. Greenwich Union, Eyde's Kat. App. (1891 — 
1898), 56. 

[Lawrance, J. : A strike might be proper to be con- 
sidered there, because the gas company were bound to 
sell at a price within certain limits.] 

The respondents say that because the strike looks to 
be only temporary when the rate is made, therefore it 
may be ignored. But we say we must be rated with 
reference to the state of things at that time : R. v. Maiden 
(1869), L. R 4 Q. B. 826. 

Macmorran, Q.C. (F. H. MeUor with him), for the 
respondents: We do not contend that in ascertaining 
the rent which a hypothetical tenant would pay you must 
disregard the possibility of strikes in general. The 
tenant would consider that possibility in calculating what 
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rent from year to year be could pay ; but such a rent is 
different from wbat the tenant might get out of the 
property in any one year : Smith y. Birmingham (1889), 
22 Q. B. D. 703. The appellants' principle would involve 
a reassessment from week to week ; but rateable value 
means value for the whole year. The machinery in a 
mill might break down in the course of a year, but that 
would not affect the rateable value. 

After a valuation list has been made, the overseers 
are bound to make a rate in accordance with it. The 
overseers have no power to reduce the valuation in the 
list, but only the assessment committee. When this 
matter came before the committee, the mills were again 
at work ; and the temporary stoppage in the past could 
not be taken into account. In Staley v. CasUeton there 
was a permanent alteration in the character of the mill. 
Suppose the case of a publie-house : if the licence were 
given up, the house would be rated on a different basis ; 
but if the profits were reduced by some such cause as the 
abandonment of a particular race-meeting, no difference 
would be made in the rating. 



Marshall, Q.C., in reply : When the list was made, 
there was no strike ; the appellants had no reason 
therefore to object to the list until the rate had been 
made. 



Day, J. : We are clearly of opinion that the answer to 
both questions is in the negative. The case is an attempt 
to disturb a principle that has been very well settled, 
namely, that rating is to be on rental value, that is on 
the rent that would be given by a tenant from year to 
year. Peculiar circumstances affecting the particular 
year are not to be taken into account. It cannot here be 
said that the tenant was not in occupation of the here- 
ditament on which the rate was made. He was in 
continuous and beneficial occupation. 
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Lawrance, J. : I am of the same opinion. The question 
is whether the tenants were in some sense in occupation 
of the mills at the date at which the rate was made. Is 
one to say that because of a strike, or because trade 
is bad, they are entitled to say that they were not in 
some sense in occupation ? I think they were in 
occupation, for they were ready to work the mills at 
any moment. 

In Staley v. Cdsileton and in Harter v. Salford^ work 
at the mills had entirely ceased; the mill-owners had 
become mere warehousemen, and, except for that, they 
were in much the same position as if their mills had 
been burnt down. Here, on the other hand, the mill 
might be let to a hypothetical tenant ; and the question 
whether there was a possibility of a strike must have 
entered into the mind of a hypothetical or of a real 
tenant. 

Appeal dismissed. 
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The appellants appealed. 

In the Court of Appeal the same counsel appeared. 
Counsel for the appellants repeated the arguments used 
in the Court below ; counsel for the respondents were 
not called upon. 

Lord EsHER, M.R. : In my opinion the case is per- 
fectly plain. The assessment committee had to assess 
the appellants in respect of their occupation for the 
coming year upon an estimate of what a hypothetical 
tenant from year to year would at that time give as rent. 
A strike took place two days before the rate was made ; 
it was not known how long the strike would last, and it 
was impossible to take into account the probability of 
such a strike in fixing the assessment. The appellants 
did not, during the strike, give up the occupation of the 
mill ; they continued to occupy it by their servants, and 
kept the premises and the machinery in order. There is 

R.A. K 
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no aaihority for the OTerseers making a deduction from 
the rate on accoont of the mills being used only as 
warehouses. Staley v. CiuUeton is not in point. In my 
opinion, the Divisional Court was right. 



LoPES, L.J. : I agree. 
Davet, L.J. : I agree. 



Appeal distnissed. 
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Bltth Hakboub CoioossiONEBs r. Oyebseers of 
Newshah and South Bltth and the Assessment 
Committee of the Tynemodth Union, 

Quay* — Quantum of BatfaUe Value — Harbour and Goods, etc., Dues 

— Tolh in Orou. 

The Blyth Harbour Commissioners were a body constituted by 
Act of Parliament to control and maintain the Blyth Harbour, and 
empowered to levy rates for that purpose. The soil of the harbour 
was not vested in them, but they were in occupation of certain 
quays in the harbour situated in the township of Newsham and 
South Blyth. The harbour extended into several townships. 
Some of the ships which entered the harbour moored alongside 
these quays, but no special tolls were leviable for the use of these 
quays. The statutory dues were paid by aU ships entering Blytii 
Harbour from the sea, and by goods and baUast shipped or 
imshipped in the harbour. It was sought to enhance the rateable 
value of the quays by taking into account the amount of the dues 
so paid. 

Eddy that the dues were not attached to the occupation of the 
quays, and were a toll in gross, and could not therefore be taken 
into account so as to enhance the rateable value of the quays. 

Lewi* V. Overseers of Swafisea (1855), 5 E. & B. 508, and New 
Shoreham Harbour Commissioners v. Lancing (1870), L. B. 5 Q. B. 
489, followed. 

R, V. Hull Docks Co. (1845), 7 Q. B. 2, approved, but dis- 
tinguished. 

Special Case stated by consent and by order of one 
of the Judges of the Queen's Bench Division under 
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12 & 18 Vict., c. 45, s. 11, after notice of appeal to the ih94. 
Quarter Sessions of the County of Durham against a blyth Hab- 
rate made for the township of Newsham and South bovrCom- 
Blyth. ^ 

The appellants were incorporated by the Blyth Harbour Ovemmrs of 
Act, 1882 (45 & 46 Vict. c. liv.), which Act also vested and Ttnb- 
in them the undertaking of the Blyth Harbour and Dock *««^THUiaoH. 
Company. This company had been empowered by special 
Acts of 1854, 1858, and 1860, to improve the Blyth 
Harbour, and to levy tolls, rates, and dues on vessels 
entering the harbour, as well as on goods shipped or 
unshipped there. It had, under powers granted to it by 
the Act of 1854, purchased of Sir Matthew White Ridley 
the tolls, rates, and dues leviable by him in respect of the 
mooring-posts, buoys, &c., in the harbour. Sir M. W. 
Kidley was seised of the soil of so much of the harbour 
as lay within the township of Newsham and South Blyth 
and the township of Cambois, and this he did not convey 
to the company. No vessel could enter the river Blyth 
from the sea (so as to reach the harbour) without passing 
over some portion of the soil owned by. Sir M. W. Ridley, 
and his right to levy tolls and dues extended to all vessels 
entering the river and harbour. By their Act of 1858 
the company were authorised to levy a rate for all vessels 
entering^the harbour from the sea, this rate to include or 
be in lieu of the rates, &c., purchased from Sir M. W. 
Ridley. They were further authorized to take rates for 
goods shipped or unshipped, &c., within any dock or 
basin, or upon or from any wharf, quay, staith, spout, 
drop, or pier of the company, with a proviso as to ballast 
that the rates might be taken for ballast received or 
delivered by the company within the harbour limits. 
But the Act of 1882, in place of these powers, authorised 
the present appellants to levy, instead of the rates autho- 
rised by' the Act of 1858, the following rates, namely, 
(1) *' harbour dues " " for every vessel entering the 
harbour, and for every vessel clearing or departing 

k2 
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1894. outwards, and for every vessel remaining within the 

Blyth Har- harbour"; and (2) ''goods dues" "in respect of all 

BouB Com- goods (i.e., wares, merchandise, and articles of every 

V. description) shipped or unshipped, received or delivered, 

^^NEwsHAr'' ^^*^^^ *^® harbour." In April, 1858, the company 
AND Tyne- purchased of Sir M. W. Ridley a piece of land in the 
township of Newsham and South Blyth, adjoining the 
harbour, and it was used until the year 1887 by the 
company and by the appellants for the purposes of the 
undertaking. A part of this ground was occupied at 
the time of the rate by the appellants as a ballast quay, 
and in front of the other part the ai)pellants had 
deepened the harbour so as to provide additional 
accommodation for vessels loading coal from staiths, 
some of which were placed on the appellant's land, and 
which were exclusively used by the North-Eastem Bail- 
way Company. In August, 1858, another piece of land 
was bought by the company, and it was used until the 
year 1884 by the company and the appellants as a quay. 
A part of it was still so used, but the other part had now 
been replaced by a quay made and maintained by the 
North-Eastem Bailway Company. Above these quays 
were also coal staiths occupied and used by the railway 
compan3% The appellants had habitually dredged and 
deepened portions of the harbour, and had fixed mooiing- 
posts and buoys ; but they were not the owners of, nor in 
possession of, the soil of the harbour. The result of the 
harbour improvements had been greatly to increase the 
trade and the dues received by the appellants. At least 
one-third of the vessels entering the harbour were berthed 
or moored alongside the pieces of land bought in 1858, 
and at least one-third of the goods were shipped or 
unshipped upon those pieces of land, but dues would be 
payable upon these vessels and goods whether they used 
those pieces of land or not. 

The question for the opinion of the Court was whether 
the "harbour dues," " goods dues," and "ballast dues," 
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or any or either of them, or any and what part, if any i^^^* 
or either of them, ought to be taken into account as Blyth Uak- 
enhancing the rateable value of the land in the occupation "**"^ ^'*^^" 

^ ^ MISSION EIIS 

of the appellants. r. 

0vbh8bisr6 of 
Newshak 

Latcson Walton, Q.C. (T. Willes Chitty and Kewholt ^^^ T;^^«' 
with him), for the appellants: The question is whether — 
the rateability of the commissioners' property can be ^^* _; 
increased by taking the tolls into account. The assess- 1894. 
ment committee consider that a proportion of the tolls ^.vl^ 11/26. 

should be allocated to the quays ; but that is not so, ^ 

because the dues are imposed by statute, and are not 
earned by reason of the ownership or occupation of pro- 
perty. Some of the quays are not in the occupation of 
the appellants, but in that of the railway company who 
are rated therefor. Ships entering the harbour have 
the benefit of the lighthouse, of tlie piers running into 
the sea, of the dredging of the harbour, as well as of 
the quaj's. 

I rely on Lewis v. Sicansea (1855), 5 E. & B. 508. In New 
Slwreham Commissioners v. Lancing (1870), L. R. 5 Q. B. 
489, it was held that the dues were not i*ateable, in spite 
of the facts that shipping was attracted b}^ the improve- 
ments in the harbour, and that the dues could not have 
been received at all if it had not been for the improve- 
ments to the piers. Li R, v. Berwick-xipon-Tweed (1885), 
16 Q. B. D. 498, it was held that the dues were earned 
by certain works of the commissioners. In the Hull 
Bocks Case (1845), 7 Q. B. 2, the dock would have 
commanded a rent from a tenant; but here there is 
nothing that the commissioners could let. In Sutton 
Harbour Co. v. Plymouth^ (1890), 55 J, P. 232, the dues 
were held to depend on the occupation of the soil of the 
harbom*. 

Sir B. E. Webster, Q.C. {Balfour Broime, Q.C, and 
Scott'Fox with him), for the respondents : The proper 
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1894. principle to apply is that laid down in Loj'd Durham v. 

Blyth Uau- Bishopuearmouth (1859), 2 E. & E. 230; namely, 

BouR Com- ^here there is a fi^eneral payment for the right to use the 

MI68IONE118 ^ ... 

V. soil, and the soil gives the right to take the payment, 

N^ewsSm*^*^ there the soil is rateable on its value as enhanced by the 
ANJ> Tyne- payment. The respondents seek only to charge in respect 
of the tolls paid by the vessels berthed in this particular 
township, that is in resx)ect of 6,114Z. The total amount 
of dues earned in all the township to which the harbour 
extends is 18,8422.. 

[Charles, J. : If the vessels cast anchor, they would 
not do so in soil belonging to the commissioners.] 

Part of the consideration for the payment is the right to 
go to the quays. 

[Charles, J. : It is diflScult to reconcile the HuU Docks 
case with the Swansea case, but the former case is a 
strong argument in your favour.] 

In Manchester, Sheffield, and Lincolnshire Railway v. 
Doncaster Union, Eyde's Rat. App. (1891—1898), 318, it 
was held that the appellants were not rateable, but that 
was because there was there no conveyance of the soil. 
Here the tolls charged on vessels unloading in the 
river are merely so charged to prevent evasion by 
vessels which in fact enjoy the benefit of the outlay on 
improvements. 

Laic son Walton, Q.C., in reply : In the Hxdl case the 
Court relied on the fact that an artificial structure, namely 
a dock, was the sole meritorious cause of the payment. 
The ships there which entered the dock entered the river 
for that purpose, and paid for the right of entering the river. 
In the Stcansca case there was actual occupation and user 
of the property, yet it was held not rateable. That decision 
was ten years later than that in the Hxdl case, and has 
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never been questioned. In the Bishopwearmouth case *^^*- 

the question was whether the soil of the pool vested in Blyth Haii- 

the Earl of Durham; he had a right to exclude ships bourCom- 
from the pooly or to admit them on payment. v. 

^ _ , 0vBRSEEil8 OP 

Ciu\ adv. vult. Newsham 

AND TyNB- 
MOUTH FmOK. 

Charles, J. : The principal question is whether certain 
dues levied under ss. 99 and 100 of the Blyth Hai'bour 
Act, 1882, are to be taken into account as enhancing the 
rateable value of the hereditaments occupied by the 
appellants. There is a further question, whether they 
are rateable in respect of a small sum received by them 
for ballast. 

After recapitulating the facts above stated, Charles, J., 
continued : If the dues are in gross, they are not rateable ; 
but if they are received in connection with the occupation 
of land, the land is rateable in respect of the dues. The 
case o{ Lewis v. Overseers of Swansea (1855), 5 £. & B. 
508, is similar to this case. There it was held that dues 
were not paid in respect of the use of land; the appellants 
were lessees of dues, and not occupiers of the quay. The 
obseiTations of Wightman, J., in that case are applicable 
here : " The toll is taken without any distinction as to 
the occupation of the land which is used for the carriage 
of the goods ; and it is a mere accident that the corpora- 
tion are occupiers of a portion of the land. If they had 
not a foot of land the toll would be equally payable by 
them." Lord Campbell's remarks are also apposite : 
" If the payment was for the use of the quay, then when 
the corporation or their lessee .were in occui)ation of the 
quay the value of the toll would properly be taken into 
account in rating the quay; but if the payment be 
iiTespective of the use of the soil, then the value of the 
soil could not be so taken into account. . . . The 
toll cannot be corporeal ; the payment cannot be for tlie 
use of the soil. It is therefore purely incorporeal, and 
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1894- not the subject of rate." The case of New Shoreham 

BltthHak- Commissioners v. Lancing (1870), L. E, 5 Q. B. 489, is 

bourOom- another example; there the dues did not enhance the 
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V. value of the piers. And the principle in R. v. Berwick- 

^^^^""^ upoU'Tweed (1885), 16 Q. B. D. 493, is the same. In 

andTyne- tlie Hull Docks case (1845), 7 Q. B. 2, it was held that 

' there was a distinction between dock dues and harbour 

Charlw, J. ^j^^g ^^ affecting the rateable value ; but it was pointed 
out in the Berwick case, at p. 498, that the quays were 
the sole meritorious cause of the payments. Here the 
quays are not the sole meritorious cause ; and the 
appellants do not receive the payments ratione soli. If 
the dues ever were so received, they ceased to be so by 
the operation of the statutes. 

Bruce, J. : I agree. 

Scott-Fox applied for leave to appeal. 

Bruce, J. : Leave is not necessary. 

Appeal allowed, 

C. A. The overseei's and assessment committee appealed. 

1894 

/MWtf 27, 29. Sir R. E. Webster, Q.C., and Scott-Fox for the assess- 
"~ ment committee : We claim to rate in respect of dues 
paid by ships which anchor in the parish, though they 
do not come to the quays. The ships which are berthed 
alongside the quays pay no more harbour dues or goods 
dues than those that are not. There is no separate 
charge for bei*thing. The improvements effected by 
making quays and by dredging induce ships to use the 
hai'bour. The question here is whether the tolls are to 
be taken into account, not whether they are rateable as a 
whole. 

[Kay, L.J. : The commissioners were not bound to 
make a quay. Supposing a warehouseman took a lease 
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of the quays, he would not pay a higher rent because of 1^*94. 

the dues.] Blyth Hah- 

BOVK COM- 
MISSIONEKH 

Lawson WaltoUy Q.C., T. Willes Chitty, and Neicbolt, v, 

for the commissioners, were not called upon to argue. ^^Xfwshaji^^ 

MSD TyNB- 
MOUTH UXION. 

Lord EsHER, M.R. : The case is governed by prmciple 
and by the rule laid down in the Swansea case (1855), 
5 E. «^ B. 508, as to the mode of applying that prin- 
ciple. The commissioners are not owners of the soil of 
the harbour, but have the right to impose dues on all 
ships entering the harbour. They are not rateable in 
respect of these dues, because they are not occupiers of 
the harbour. If an occupier receives dues in respect of 
the use of land, he can be rated in respect of the dues, 
but not unless he is an occupier. Here the commis* 
sioners purchase or become owners of land on which they 
make quays ; but the Act of 1882 does not give the right 
to charge dues for the use of the quays. It gives a new 
power to charge dues for the use of the harbour. The 
parish does not presume to rate in respect of the harbour, 
but only in respect of the quays, saying that the com- 
missioners are occupiers of the quays and obtain dues in 
respect of the use of the quays ; and it is urged on behalf 
of the parish that the harbour dues are paid in respect of 
that use. The question in all the cases cited is whether 
the payment is for the use of a particular piece of land. 
Lord Campbell decided the Swansea Case by asking : Is 
the money paid in respect of the use of the land or in 
respect of something else ? Supposing the quay were let 
to a tenant alone, could the tolls be taken into account 
as against him, though he would not receive them ? 
Wightman, J., said the question was whether the tolls 
were paid in respect of the land rated. The HiM Case 
(1845), 7 Q. B. 2, recognises the same principle, but 
there the Judges drew the inference of fact that the toll 
was paid in respect of the use of the lands rated ; it is 
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1894. immaterial whether or no that was a right inference to 

Blyth Har- draw. In the present case, as Charles, J., points out, 

BouR Com- ^^ have to inquire for what these harbour and c^oods dues 

MI88IONBKS . , , , i. , i. 1 , 

V. are paid, whether for the use of the quays and posts or 

^^^saLi^ apart from such use. It appears from the special case that 

AND Tyne- the dues are paid irrespectively of the quays and posts. 

; * * Having regard to the findings that dues are payable, 

^'^:^her, whether tlie quays are used or not, to commissioners who 
would receive the same even if they were not occupiers of 
the quays, it cannot be said that the payment is made for 
the use of the quays and posts. The Court of Queen's 
Bench applied the right test ; and we have no right to 
criticise the Htdl case on the only point on which it is 
open to criticism. The law in that case is right. 

• 
Kay, L.J. : The rating authority have rated the com- 
missioners in respect of quays in Newsham township, for 
which they are undoubtedly rateable. The question here is 
one of quantum] the overseers attempt to raise the rateable 
value by the fact that the commissioners are entitled to 
charge certain tolls on all ships entering the harbour. 
It is said that pai*t of the tolls should be attributed to 
the quays because some of the ships moor alongside the 
quays and discharge directly on to the land. It is also 
said that the use of the quays being the use of land 
vested in the commissioners attracts ships to the 
harbour, and that therefore it is fair to enhance the 
rateable value by the dues paid by ships which moor 
alongside ; further, that certain ships lie over land 
vested in the commissioners which was fomierly dry 
land and rateable, and that dues paid by those ships 
should be treated as enhancing the value of the quay. 

The original position was this: — the whole of the 
soil was vested in Sir M. W. Ridle}', and he still retains 
almost the whole. He took the dues for ships coming 
into the harbour, and was rated for the harbour at a value 
enhanced by the dues. These dues he assigned to the 
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dock company, who were empowered to levy dues by 1894. 
the Act of 1854. The dock company afterwards bought "bltth HakT 
several plots of land on which they made quays. The ^^^^ ^^"* 
Act of 1882 vested the company's property in com- v. 

missioners, and empowered them to levy rates for every ^i?iJ^'^**' 
vessel in the harboui', and for goods. There is nothing and Tynb- 
said in the Act about any toll for the quays ; the toll is ^*^^'^^|_J^'^^- 
payable for all ships entering the harbom*, and therefore ^^y^ ^•^^ 
all ships mooring to the quays become liable before they 
reach the quays. The question we have to decide is 
whether any part of the dues payable is to be treated as 
payable in connection with the quays. It is difficult to 
say that the dues are so payable. If no one is rateable 
for a part of the dues for which Sir M. W. Ridley was 
formerly liable to be rated, it is hai'd on the other rate- 
payers ; but we have to see whether the rates authorized 
by the Act of 1882 relate in any way to the quays, or 
whether they are rates in gi*oss. For the reasons given 
by the ^Iaster of the Rolls, I think that no part of the 
dues is paid for the use of the quays. The Act of 1882 
repealed all the previous sections authorizing the levy 
of rates, and made new tolls with no such connection 
with the quays as to make them rateable. 

A. L. Smith, L.J. : In the Shoreliam case (1870), 
L. R. 5 Q. B., at p, 496, Blackburn, J., appositely 
remarked : " It is very clear in law that tolls are not 
per 86 the subject of a rate. It is equally clear that 
when parties occupy land they are rateable for the 
value of that land, and that tolls, though not rate- 
able, may be considered as enhancing the value of 
the occupation of the land whenever it appears that 
the occupation of the land is so connected with them 
that it can be said that the tolls and rates are levied on 
account of the occupation of the land, or perhaps, 
though not levied on account of the occupation of the 
land, where they could not be received without an 
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1894. occupation of land." I take that to be the law, and apply 

J Blyth Hah- it to the present case. Are the tolls here so connected 
bourCom- ^j^Jj |.jjg jgj^^ ^jjj^^ ^jj^y Q^^ Y)G said to be leWed on 

HI88IONERK ^ •^ 

V. account of the occupation ? It is impossible to say so, 

^wsHAM^^ seeing that the dues are still payable to whatever part of 
AND TpK- the harbour the ships go. It is an ingenious argument 

. * * that but for the quays so many ships would not have 

^ ^f,^™^**^' come into the harbour, and that there was an obligation 
to make the quays, in return for which the power to levy 
dues was given. But there is no obligation in the Acts 
to execute these works, all the words used being merely 
permissive and enabling. All the dues were i)ayable 
whether the quays were constructed or not. In my 
opinion, Charles, J., was absolutely right. 

Appeal dismissed. 



Q. B. D. Mayor, &c.; of Leicester r. Overseers of 
j^^ Beaumont Leys; Mayor, &c., of Leicester v. 

^(^if 9- Overseers of Anstey. 

Risiiuj Mahiy Effluent CulrertSy Sewage'carriers — Vndergrouhd 

Seirera — RatedbilUy . 

* 

A rising main, effluent culverts, and sewage- carriers^ were 
appliances used in connection with sewage works and a sewage 
farm. It was contended that, as these appliances did not run 
above ground, they were underground sewers and were exempt 
from rateability. 

Held, that the appliances formed part of the sewage works and 
were rateable. 

Special Cases stated by Quarter Sessions in two 
appeals were heard together relating to rates made on 
sewage works of the Corporation of Leicester in the 
two parishes of Beaumont Leys and Anstey. 

The Cases were stated before the decision of the House 
of Lords in London County Council v. Erith [1893], 
A. C. 560 ; Hyde's Hat. App. (1891—1898), 382 ; and, 
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besides the point stated below, raised the contention i^^*- 

that the works were not capable of beneficial occupation. Mayor, ftc, 
This point was not argued in the Divisional Court, where ^^ LBicBBria 
the only question was that of the rateability of certain Oversbkrs of 
appliances which are described in the Cases as follows : — ^Lsm^ 

1. A rising main, up which the sewage is forced from a 
pumping station of the appellants, situated in the parish 
of Leicester Abbey ; 

2. Sewage-carriers consisting of main, open, and under- 
ground channels by means of which the sewage which has 
been pumped up to the highest point of the sewage farm 
is carried, delivered, and distributed to any part of the 
said farm ; and 

8. Effluent culverts by means of which the effluent is 
carried through pipes underground and discharged into a 
natural watercourse. 

The appellants contended that these appliances were 
sewers under the Public Health Act, 1875, and were 
therefore exempt. The Quarter Sessions had declined 
to take this view, and had dismissed the appeal ; and the 
question for the opinion of the Couii; was whether the 
Sessions were right. 

Toller for the appellants : The pipes and channels in 
this case are sewers such as were held not to be rate- 
able in London County Council v. Erith [1893], A. C. 560 ; 
Hyde's Rat. App. (1891—1893), 382, per Lord Herschell, 
L.C., at p. 433 seq. 

[Collins, J. : If the sewers are above ground, they 
are rateable.] 

None of these sewers are above the ground in an 
embankment. The rising main is used for pumping the 
sewage uphiU ; the main and the sewage-carriers and 
the culverts are all sewers within the meaning of the 
Public Health Act, 1875, and they are therefore -sewers 
for rating purposes : Sutton v. Mayor y do,, of Norwich 
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^»Q^- (1858), 27 L. J. Ch. 739; Wheatcrqft v. Matlock 

Mayor, &c., Local Board (1885), 52 I.. T. 856, I admit that 

OF Lekbster ^jjg pumping station is on a different footing and is 

Otebsbbrs of rateable. 

Bbaumont 
Lkys. 

[Wright, J. : The question here is whether these are 
sewers or ''works.'*] 

Etherington- Smith, for the respondents, was not called 
upon. 

Wright, J. : The exemptions of sewers from rateabilit}' 
wliich have been established by yarious cases cannot be 
extended so as to cover the present case. Here all the 
subject-matters are, not simple sewers, but parts of, and 
adjuncts to, sewage works or a sewage farm. Every part 
of the works is an artificial construction for purposes 
different from those served by a- common sewer. By the 
rising main sewage is forced uphill into tanks, where it 
is dealt with by various processes ; thence the sewage is 
earned into sewage-carriers for distribution over the 
land ; the residuary products are discharged by effluent 
culverts, which I assume are selected for the convenience 
of the sewage farm. No part of these works can be 
regarded as an ordinary sewer ; and every part is therefore 
liable to be rated. 

Collins, J. : I am of the same opinion. It is admitted 
that the works as a whole are for the benefit of the 
occupiers, and that therefore some of the appliances are 
subject to rating ; but it is contended that others are not. 
The argument rested on an arbitrary distinction between 
sewers proper running underground and sewers not so 
ninning. This distinction does not rest on any principle. 
Looking at the case broadly, this system of sewers is the 
subject of beneficial occupation. It is impossible to treat 
particular parts of the system as if they were underground 
sewers, and therefore not rateable. All are essential 
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parts of one system ; and if it is rateable as a whole, the 1894. 

rising main, camera, and effluent culverts are equally Rochdaie 

rateable. Canal Co. 

Appeal dismissed, Brbwbteu. 



Rochdale Canal Co. v. Brewster. c. a. 

Docks — Occupatiati — Berth and Quay-space Appropriated to Use of 1894. 

Carrier Company — Mersey Docks and Harbour Board — Powers, ^^^y *'^» ^» ^^ 



A portion of one of the Liverpool docks was appropriated to the 
use of the Bochdale Canal Company by the Mersey Docks and 
Harbour Board, in whom the docks were vested. The company 
had agreed to pay a yearly rent, to pay tenant's rates and taxes, to 
keep the premises in good and tenantable repair, to allow the 
servants of the board free access thereto at all times, to conform 
to the regulations of the board, and to work the premises in con- 
formity with the requirements of the Harbour Master ; the board 
reserved a right of re-entry without notice in case of non-payment 
of the rent. 

Heldt that this agreement must be construed together with the 
special Act (21 & 22 Yict. c xcii.) by which the Docks Board had 
power to make it, and that it was not intended and did not in fact 
confer upon the canal company such an exclusive occupation as 
to make them rateable in respect of the premises. 

AUan T. Overseers of Liverpool^ Inman v. Overseers of Kirkdale 
(1874), L. R. 9 Q. B. 180, and L(mdon and North-Western By. 
Co. V. Buckmaster (1874), L. B. 10 Q. B. 70, 444, followed. 

Appeal by the defendants from the decision of the 
Queen's Bench Division (Wright and Bruce, JJ.) on a 
Special Case stated under Order XXXIV., rule 1, in 
an action of replevin. 

The plaintiffs were rated as occupiers of property 
described in the valuation list as '' cmnes, quays, land 
and water berths/' and the defendants, overseers of the 
township of Bootle-cum-Linacre, distrained upon them 
for 87{. 108. on account of poor-rate. The plaintiffs sued 
to recover this sum. The question for the opinion of 
the Court was whether the distress was valid. The 
Divisional Court held that it was not. 
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The property in question formed part of one of the 
Liverpool docks, known as the South Carriers' Dock. 
The Liverpool docks are vested in and managed by the 
Mersey Docks and Harbour Board, under the provisions 
of the Mersey Dock Acts Consolidation- Act, 1868 
(21 & 22 Vict. c. xcii.), and other special Acts. 

By s. 64 of the Act of 1858 "the board may from 
time to time, if they shall deem it expedient, but not 
otherwise, and upon such terms and conditions, and upon 
payment of such rents or other sums of money, and 
subject to such restrictions and regulations as they shall 
think proper, set apart and appropriate any particular 
portion of any dock, wharf, quay, warehouses, sheds, or 
other works, with the appendages thereto, for the exclusive 
accommodation and use of any canal or railway company, 
or of any company or firm or individual engaged in 
carr}dng on any particular trade, who shall be desirous 
of having such exclusive accommodation for the reception 
of the vessels and goods belonging to or employed and 
convej^ed by them : Provided that every company, firm, 
or individual to whom such exclusive accommodation as 
aforesaid shall be afforded and their vessels, crews, 
servants, and other persons emploj^ed by them or under 
their control, shall be subject to tlie general rules and 
regulations of the board applicable to their docks, 
wharves, warehouses, sheds, and works, and the vessels 
entering the same, and the crews and other persons 
employed in and about such vessels." 

By s. 80 " the exclusive jurisdiction and manage- 
ment of the quays of the board is hereby vested in the 
board, and shall not be interfered with by any person 
whomsoever." 

By s. 82 " the board may construct such depots 
and sheds for the reception of goods, and may construct 
and erect such steam engines, cranes, hoisting and 
weighing machines, and other apparatus for facilitating 
the loading and discharge or the masting and unmasting 
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of vessels, and tanks for watering horses and cattle, and 
may provide such other conveniences upon or near the 
qua^^s, as they shall think expedient for the accommoda- 
tion of the trade of the port of Liverpool, and may make 
reasonable chai*ges for the use of any such depots, sheds, 
steam engines, cranes, hoisting and weighing machines, 
and other such apparatus and conveniences aforesaid, 
and may let any such sheds, and also any portions of 
the quays which, with or without such sheds, they may 
think fit to appropriate as special beii;hs for vessels in 
any particular trade or otherwise, for such periods and at 
and on such rents, terms, and conditions as they may 
deem expedient." 

By s. 88 penalties are imposed upon persons who 
leave goods upon the quays for more than forty-eight 
hours, or so as to create an obstruction ; and s. 89 
provides for the removal of goods so left. 

By s. 94 it is provided that any vessel doing damage 
to any pai't of the docks shall pay damage, and may 
be detained until the amount of damage is paid or 
deposited. 

By s. 221 the board are empowered to make bye- 
laws for a number of pui*poses connected with the 
management and control of the docks, including the 
loading and discharge of vessels, the mooring and 
anchoring of vessels, and so on. 

By s. 854 " the board may from time to time 
absolutely sell or otherwise dispose of or let or demise 
for any term not exceeding twenty-one years (and either 
at a reserved rent or a fine, or both, as the board shall 
think fit) any land which may for the time being be 
vested in the board, and which may not be required by 
them, or which consistently with the objects and pui'poses 
of this Act may be used and enjoyed by the purchasers, 
lessees, or tenants thereof." 

The Mersey Board by an agreement between them 
and the canal company dated April 6th, 1898, agreed to 

R.A. L 
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set apart and appropriate to the use of the company as 
from June 6th, 1892, a " berth " 200 ft. in length, and 
the quay space opposite thereto alongside the South 
Camers* Dock. A yearly rent was resei^ved (including 
interest on the cost of two cranes which had been erected 
by the board) of 454Z. 10«. free of all deductions except 
property tax and the landlord's legal proportion of 
sewerage, water rates, and other rates and taxes legally 
chargeable to the board as landlords ; and with these 
exceptions the company agreed to pay all rates, taxes, 
and assessments payable in respect of the premises. The 
company covenanted to keep the premises in good and 
tenantable repair, to use the premises only for the pur- 
poses of their business as carriers, and not to assign 
or underlet without the consent of the board. The 
board gave a covenant for quiet enjoyment. 

The following clauses also contained in the agreement 
are material : — 

Clause 7. "The company also agree at all times to 
allow the servants and of&cers of the boai'd to have free 
access to all parts of the said premises appropriated as 
aforesaid, and at all times and in all respects to conform 
to such bye-laws, rules, and regulations of the board as 
are now in force, or as hereafter may from time to time 
be made by tlie board and be applicable to the premises 
or any part thereof." 

Clause 10. " The company will work the water space at 
the berth and also the premises in conformity with the 
requirements of the Harbour Master, and in such a 
manner as will cause no obstruction or inconvenience to 
the general working of the docks and quays." 

Clause 18. " If the rent hereby reserved or any part 
thereof shall be unpaid for the space of one calendar 
month after any of the days on which the same shall 
have become payable, or there shall be any breach by 
the company of the condition hereinbefore contained, 
the board may re-enter on the said premises without 
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giving any notice to quit, and may expel the company 
therefrom." 

The quay space appropriated by the agreement lay 
between the dock and the street, and was not fenced in 
or divided therefrom, and was traversed by persons 
passing from one part of the dock to another. 
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Bighani, Q.C., and Mansfield for the appellants : The 
question is whether under the agreement the canal 
company are in such exclusive occupation of the 
premises as to be rateable. Under 48 Eliz. c. 2, only 
the occupier is rateable, and by this is meant such an 
occupier as could bring an action for trespass ; a lodger 
would not be rateable. But where the landlord has a 
right to enter the premises for particular purposes only, 
the tenant is still in exclusive occupation. Can the 
board let their premises, and have they let them to 
the plaintiffs ? None of the by-laws affect this matter ; 
it is governed by ss. 64 and 82 of the Act of 1858, and 
the board have acted under the second part of s. 82. 
The words here are entirely applicable to an ordinary 
tenancy, and exclude the notion of a mere licence. The 
agreement provides for six months' notice and for a 
yearly rent, like an ordinary lease ; and there is a cove- 
nant as to rates which implies that the canal company 
are to pay this very rate. There is a covenant to keep 
in tenantable repair, and another that the board are to 
have free access to the leased premises ; presumably they 
would not have free access but for this covenant. The 
covenant that the company are not to assign or underlet 
implies that they are already tenants. The words " the 
board may re-enter without giving notice to quit" in 
clause 18 mean that the tenancy can be thus put an end 
to ; they are unnecessary unless we are tenants. The 
Divisional Court held that the statute was strong to show 
that there was no power to let, and that the agreement 
sliowed on the face of it no intention to let, and that the 

l2 
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case was governed by Allan v. Liverpool Overseers, (1874) 
L. E. 9 Q. B. 180. But there the facts were different; 
there was merely a letter from the secretary to the 
board giving a licence ; and Blackburn, J., found as a 
fact that the agreement was made under s. 64 of the Act. 
Here I say it was under s. 82. 

[LoPES, L.J. : There was no power of re-entry in 
Allari's Case. 

Davey, L.J. : Your agreement does not in tenns give 
the exclusive use.] 

That is not usual in an ordinary agi'eement to let. 

What constitutes rateable occupation is discussed in 
Mayor of Southport v. Onnskirk Union [1893], 2 Q. B. 
468, per Cave, J., at p. 473 ; Ryde's Rat. App. (1891— 
1898), 355, at p. 360 ; Pai^is and New York Telegraph 
Co. V. Penzance Union (1884), 12 Q. B. D. 552 ; Lanca- 
shire and Cheshire Telephone Co, v. Manchester Overseers 
(1884), 14 Q. B. D. 267. 

The directions in ss. 88, 89, and 221 of the Act of 
1858 are not inconsistent with exclusive occupation by 
the company. The power to charge quay-rents must be 
read with the power to let. If the board let the quays, 
the other power is gone. The words ** or otherwise " in 
s. 82 are intended to qualify " appropriate." The words 
of s. 354 are wide enough to include a power to demise 
such as was exercised in the present case. 

[LiNDLEY, L.J. : That section seems to refer to land 
not wanted for quays or sheds.] 

Poland, Q.C., and C A. Russell for the respondents : 
The docks board could not and did not part with the 
occupation. S. 354 shows the difference between appropri- 
ation, referred to in the earlier sections, and letting or 
demising, because here the latter word is used. The 
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object of the agreement was merely to give the canal 
company the enjoyment of an open i^ace, so that they 
need not be bound by the by-laws as to time, &c., and to 
give extra conveniences for loading, not to give occupa- 
tion. The case is governed by Allan v. Overseers of 
Liverpooly Inman v. Overseers of Kirkdale (1874), L. R. 
9 Q. B. 180. In both cases the letters which embody the 
agreement use the word '' occupation.** It was held in 
Bradley v. Baylis (1881), 8 Q. B. D. 195, 210, that if 
a landlord retained control of the outer door of his house, 
a person to whom he hired out rooms in it was merely a 
lodger. The right in the present case of the Harbour 
Master at all times to have access to the rated premises 
is not comparable to a reseiTation of rights under a 
lease. 
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[LoPBS, L.J. : Could the canal company have brought 
an action of trespass for an injury to the quay ?] 

No ; such an action must be brought by the docks 
board. The board has a summary remedy* by detaining 
the delinquent vessel under s. 94 of the Act of 1858. 

[Davey, L.J. : If the canal company were merely in 
the position of lodgers, then ** re-entry " merely means 
the determination of the agreement for their accommo- 
dation. Indeed, a landlord who lets furnished lodgings 
may ^'re-enter" them; but that is hardly an accurate 
use of the word. 

Lopes, L.J., refeiTed to Cory v. Bristoive (1877), 
2 A. C. 262, per Lord Blackburn, at p. 282.] 

The canal company could not keej) a watchman on 
the premises unless he were approved by the docks 
board. 

In JB. V. Stevens (1865), 12 L. T. 491, the use of the 
words "use" and ** licence" was disregarded; see also 
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Roads V. Trumpington (1870), L. K. 6 Q. B. 56, and R. v. 
St. George's Union (1871), L. R. 7 Q. B. 90. 

In London and NoHh- Western Ry. Co. v. Buck- 
master (1874), li. E. 10 Q. B. 70, 444, stables at a 
railway station; in Smith v. Lambeth Assessment Com^ 
mittee (1882), 10 Q. B. D. 827, a railway bookstall ; in 
R. V. St. Mary Abbotts, Kensington (1840), 12 Ad. & E. 
824, and R. v. Abney Park Cemetery Co. (1873), L. R. 8 
Q. B. 515, plots in cemeteries, were held not to be in the 
exclusive occupation of the persons wbo were allowed to 
use them by agreement. 

[LoPKs, L.J., referred to R. v. Morrish (1863), 82 
L. J. M. C. 245, and to R. v. St. Mai-tin's-in-the-Fields 
(1842), 8 Q. B. 204.] 

In Sonthport v. Ormskirk Union the pipe that was 
used gave merely an easement; in the Paris and New 
York Telegraph Case the sole use of the bracket in 
question was vested in the tenant. 

As to the by-laws, it is sufficient for my argument that 
these may restrict the respondents* enjoyment from being 
occupation. 

Bigham, Q.C., in reply: It is immaterial whether the 
docks board had ^lower to let or not. The only real 
question is whether they have actually let, because if 
the canal company were mere trespassers or squatters, 
but were in fact in occupation, it would not be open to 
them upon a rate to plead that they had no title. 

[Davey, L.J. : It is material to look at the Act in 
order to see what was intended by the agreement.] 

LiNDLEY, L.J. : The question here is whether the 
canal company are rateable in respect of certain 
property of the Mersey Docks Board, used by the canal 
company in pursuance of an agreement which is stated 
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in the special case. I wish first to point out that the 
Mersey Docks Board is not before the Court, and the 
Court cannot therefore decide whether the docks board 
is bound to indemnify the canal company against the 
payment of the rates on these premises. The question 
we have to decide is whether the canal company are in 
such occupation of the property as to make them rateable 
in respect of it. In order to decide that question it 
becomes necessary to examine the agreement under which 
the canal company use the property. The property 
described in Clause 1 of the agreement is clearly land, 
and poor rate is payable in respect of it. The term 
" occupy,'* the rent fixed, the provision for re-entry, the 
covenant for quiet enjoyment, all these point to a letting 
of laud, and not to the mere coufening of an easement. 
But for rating pui*poses it is necessary to see what kind 
of occupatio]! the plaintiffs have. The cases cited — Allan 
V. Overseers of Liverpool^ Inman v. Overseers of Kirkdale 
(1874), L. R. 9 Q. B. 180, and London and Xorth- 
Western Railway v. Biickmaster (1874), L. R. 10 Q. B. 
70, 444 — show that occupation which is subject to the 
control of the owner does not render the occupier rate- 
able. These cases cannot be overruled as having been 
decided on a wrong principle, and in my opinion they 
govern the present case. Clause 7 of the agreement 
is all-important ; it was obviously inserted in order to 
preserve to the docks board the exercise of their powers 
under s. 80 of the Act of 1858. Even if the board have 
power under s. 82 to let any part of their property free of 
then* control, they have here carefully abstained from 
doing so. It is therefore impossible to hold that the 
company have that exclusive occupation which would 
render them rateable in respect of the premises. The 
appeal must be dismissed with costs. 

Lopes, L.J. : The question in this case is whether 
the board had parted with exclusive possession, so as to 
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make the canal company liable for rates. It is the 
intention of the parties, and not the words of the agree- 
ment only, that must be looked at, for it is the substance 
rather than the form of the transaction that must 
determine the question of exclusive possession. I am 
of opinion that such a predominant right of control has 
been reserved to the board over the property that it 
prevents the respondents having an exclusive occupation. 
What passed under the agreement was a licence to use 
the cranes, quays, land and water berths, subordinated 
to the control of the board. This is a mere incorporeal 
right. Clause 7 of the agi'eement and s. 80 of the Act 
of 1858 are the governing elements in the transaction. 

This case is not unlike that of li, v. St. Mary Abbotts^ 
Kensington, where a cemetery company incorporated by 
Act of Parliament was rated. The companj' sold in 
perpetuity an exclusive right of burial, subject to the 
company's regulations and to the payments of fees to the 
company. The company were rated in respect of the 
profits arising from the sale of these rights, and it was 
contended that, as an eflfect of the sale, they were no 
longer in occupation. The case was decided against the 
company. Lord Denman in deciding it said: "The 
company are occupiers of the whole of the premises. 
The cemetery is under their control and superintendence." 
LiTTLEDALE, J., Said : ** The purchasers have nothing 
but a right to a certain mode of enjoying portions of the 
land from which the company derive a profit." Williams, 
J., said : " No doubt the company are in occupation of the 
whole cemetery. The}' have the regulation and the 
repair of it, and the general superintendence over it." 

The cases of AlUvi v. Overseers of Liverpool and 
Inman v. Overseers of Kirkdale ai'e important because 
they are on the same Act of Parliament with which we 
are here concerned. There the question was whether 
certain persons were rateable to whom the Mersey Docks 
and Harbour Board had appropriated a certain portion 
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of their property. The Court lield that, looking at the 
whole Act, together with the agreements, the occupation 
liad not passed to the persons voted ; but the possession 
remained in the board. Both cases are strongly in 
point here. 

In London and North-Western Ry. Co. v. Buckniaster 
the railway compan}- had been rated for a station, 
including a stable. They appealed against the rate, 
and the Court decided that the railway company were 
in occupation of the whole, and that the stables were only 
used by other persons under a licence. The judgment 
of QuAiN, J., in the Queen's Bench, L. R. 10 Q. B., at 
p. 78, is in point here. In the Exchequer Chamber the 
Judges were equally divided, so that the judgment of the 
Court below prevailed. To my mind there is nothing in 
all the judgments of such importance as the judgment 
of QuAiN, J., which appears to me to govern the present 
case. 

I think then that the appeal must be dismissed. 

Davey, L.J. : I am of the same opinion. The case 
appears to me to be governed by Buckmaster^ s case, 
which I am unable to distinguish from the present case. 

Appeal dismissed. 
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Middlesex County Council v. St. George's Union. ^- ^' ^* 



Westminster OnthUiaU — Occiqxitum hy Justices aud County Council — 
Crown Exemption — Imperial Purjyoses — Local Purj^oses, 

A building was used by the justices of a county for judicial and 
county business, by the Custos Eotulorum for storing the records of 
the justices, and by the county council for their administrative 
business. On a question whether the whole or only a part of the 
building was exempt from rateability, 

Beldj that the county council were properly rated for the parts 
used by them, although there might be some practical difficulty 
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1896. in apportionment, and that the rest of the building was properly 

~Zl exempted. 

CouNTT Occapation for imperial and local purposes distinguished. 

Council Mersey Docks v. Cameron (1865), 11 H. L. C. 443, followed. 

V. 

St Geokge's gpEciAL Case stated under s. 40 of the Valuation 

Union. 

(Metropolis) Act, 1869, relating to the assessment in a 
supplemental list at 225Z. gross and 188Z. rateable value 
of premises described as "that pai-t of the Guildhall West- 
minster being the county hall committee rooms offices, 
office of the county surveyor vaults and rooms used by 
the caretaker and such parts of the building as are used 
by the Middlesex County Council for administrative pur- 
poses as distinguished from Crown iniq)oses." 

The following statement of facts is taken from the 
Special Case : The Guildhall was erected by commis- 
sioners ap2)ointed under 18 Geo. III., c. 72, and sub- 
sequent Acts, and was used prior to the commence- 
ment of the Local Government Act, 1888, for Quarter 
Sessions and for the other judicial business of the 
justices of the county of Middlesex, and for the public 
business of the county conducted by them in and out of 
sessions. After the passing of the Act of 1888, upon an 
apportionment of jiroperty and liabilities between the 
counties of Middlesex and London, the Guildhall was 
api)ortioned to the county of Middlesex. The existing 
accommodation being then found insufficient for the 
public judicial and administrative business of the county 
of Middlesex, certain additions, alterations, and repairs 
were made to the building. No other offices have been 
provided by the county. 

The buildings at the date of the assessment consisted 
of— 

1. Rooms used by the Lord Lieutenant and Custos 
Rotulorum (subject to a partial user of one room by the 
county council) for storing the records of Quarter Sessions 
and other public county records. 

2. Two courts, retiring rooms, robing room, cells, and 
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other rooms used as adjuncts to the courts, all used by 1^96. 

the Quarter Sessions. Middlbssy 

3. County council chamber and offices used b}' the County 
county surveyor, and adjoining rooms, all used exclusively v. 

by tlie county council and their staff. ^'u^ioxr'' 

4. A committee room, used partly by the standing 
joint committee created by the Local Government Act, 
1888, and partl}^ by the county council. 

5. Offices used by the clerk of the peace, who is also 
clerk of the county council, and his staff, library, and 
other rooms, all used parti}' by the Quarter Sessions and 
partly by the county council. 

6. Corridors, halls, heating apparatus, i^c, used in 
common by all the bodies using the building. 

One of the courts was occasionally used by the music 
and dancing licences committee of the county council. 
The questions for the opinion of the court were — 

1. Is the said Guildhall or any part thereof rateable 
and within the description of rateable property the sub- 
ject of the Valuation (Metropolis) Act, 1869 ? 

2. Ui)on what principle is the said Guildhall or any 
rateable pai*t thereof to be valued and assessed ? 

3. Is the question material whether the parts of the 
building used by the county council exclusively are or are 
not ca}mble of being let separately from the rest of the 
building ? 

A further question was argued whether, if the building 
were rateable, the amount of assessment was or was not 
limited by a series of local Acts, and was decided in the 
negative ; but it is not material for the purposes of this 
report. 

The amount of the valuation was left to be fixed by an 
arbitrator after the hearing of the Special Case. 

Danckwerts for the a2)pellants: The building as a 
whole is exempt, being occupied for purposes of govern- 
ment : see Coomber v. Berks Justices (1882), 9 Q. B. D. 17 ; 
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18 96- 10 Q. B. D. 267 ; 9 A. C. 61, per Lord Blackburn at 

Middlesex p. 65 and per Lord Watson at j). 72 ; Chide Xarigation 
CoTOCTL ^'- Adamson (1865), 4 Macqueen, 931, at p. 934 ; Manin v. 
V. ^ West Derby Union (1883), 11 Q. B. D. 145, at p. 150, 
^ Ukion. citing Gamhier v. Lydford (1854), 3 E. & B. 346; Shoicers 
V. Chelmsford Union [1891], 1 Q. B. 339 ; Ryde's Rat. 
App. (1891—1893), 258 ; and Pearson v. Holborn Ujiion 
[1893], 1 Q. B. 389; Ryde's Rat. App. (1891—1893), 303. 
Nicholson v. Holborn Union (1886), 18 Q. B. D. 161, 
governs this case, for the Local Government Act, 1888» 
s. 3, merely puts the county council in the place of tlie 
justices whose powers were there in question. That sub- 
stitution cannot make the building rateable. If the 
building is exempt as a whole, it does not matter that a 
l)art is sometimes or even altogether used for other i)ur- 
poses which would not of themselves make it exempt. 
li. V. McCann (1868), L. R. 3 Q. B. 141, 677, shows that 
the exemi)tion of the Crown may extend to a corporation. 
This building is not analogous to municipal buildings, 
because in those business is carried on for small localities 
only ; the bodies in w4iich they are vested consist of all 
the burgesses of the borough, and are created by charters. 
The county council here is created by statute, and con- 
sists only of elected persons, and exists only for purposes 
connected with the general government of the country ; 
it stands for certain puri)oses in the position of the Local 
Government Board. 

Bosanquct, Q.C. {Walter C. Hyde with him), for the 
respondents : The Local Government Act, 1888, put the 
county councils which it created exactly in the position 
of municipal borough coiuicils ; the purposes which they 
discharge are all local administrative purposes. The 
London County Council are rated in respect of their 
offices at Spring Gardens. All occupied buildings are 
prima facie rateable ; the onl}' exemption is on account of 
occupation by the Crown. Coomber v. Berks Justices lays 
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it down that the purposes of the occupation must be those i^^- 
of the Imperial Government : see Greig v. Edinburgh Middlbsix 
University (1868), L. R. 1 H. L. Sc. 348; Durham County Cou^il 
Council V. Chester-le-Street Union (1891), 1 Q. B. 330 ; """^v.^^^ 
Adam v. Inland Revenue Comviissioners (1889), 27 Scottish ^''' J^"on?* * 
Law Reporter, 64 ; s.y. Adam v. Maughan, 2 Tax C. 541. 

Danckwerts in reply : The London County Council 
take the place of the Metropolitan Board of Works, and 
are not on all fours with the Middlesex Council. 

Cave, J. : There is little in this case to be said on 
either side. The decisions in recent years, beginning 
with that in Mersey Docks v. Cameron (1865), 11 H. L. C. 
443, have followed a different principle from that which 
was previously followed, and distinguish between Crown 
or imperial purposes on the one hand and local govern- 
ment purposes on the other. The Act of 1888 accentuated 
this difference by forming local bodies with the power to 
govern local matters. The administration of justice is 
clearly a purpose of the Crown, though justice may be 
administered through local channels, the local magistrates 
using local courts, which are properly exempt from rating. 
It has been contended that, although in previous cases 
municipal corporations have been held rateable, the same 
rule does not apply to county councils. I can see no 
justice in this argument. The purposes of local govern- 
ment are none the less local purposes because they are 
carried out by a county council ; if there is any difference 
in this respect between a county and a borougli council, 
it is more important that the county council should be 
rated. There can be only a few towns in which both 
borough and county buildings exist. The real distinction 
here is not between borough council and county council, 
but between the purposes of the Crown and local pur- 
poses. Our answer to the question put to us is that the 
building, so far as it is used for local administrative pur- 
poses, is rateable, and, so far as it is used for Crown 
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1896. purposes, is not rateable. It is said that there will be a 

Middlesex difficulty in applying this principle of division, because 

County ^^^^ clerk of the peace and the clerk of the council are 

V the same person ; but if that is so, why should not the 

'xjmoJ!^ ^ rateability be apportioned ? Why should not the value of 

the rooms which the clerk uses in his two capacities be 

divided in proportion to the user ? In case any difficulty 

arises in working out the apportionment, we pi*opose to 

retain the Case, giving leave to the parties to apj)ly again 

without stating another Case. 

Wills, J. : I am of the same opinion. The principles 
which govern the case are now bej'ond controversy'. It 
is clear that, in so far as the building in question is 
occupied for imperial purposes, there is no rateability ; 
and amongst these purposes are those of the administra- 
tion of justice and of police. Again, it has been decided 
that buildings used for the storing of county records are 
not rateable. The chief difficulty in this case arises from 
the use of certain offices in the building in common for 
the purposes of the administration of justice and of the 
county council's business. The only thing to be done 
is to make a division, setting apart these offices for 
exemption in so far as they ai*e occupied for the adminis- 
tration of justice, the issue of summonses, the collection 
of fines, and so on. So far as the premises are used for 
local and municipal purposes they are rateable. The 
l)rinciple is correctly stated in the description of the 
l)roperty that appears in the rate-book. 

Appeal dismissed. 

The county council appealed. 

C. A. In the Court of Appeal, 

K^%0 Danckwerts, for the appellants, cited, in addition to the 

cases cited in the Queen's Bench, Hodgson v. Carlisle 
Local Board (1857), 8 E. & B, 116; R. v. Worcester 
Justices (1889), 11 Ad. «fe E. 67. The test laid down by the 
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Divisional Court for dividing the portions of the build- 18*^- 

ings that are exempt from those that are not is no' test Middlbsex 

at all. If any part of the building is rateable, there must Co^^^il 
be a physical division between what is rateable and what v. 

IS not. Union. 

Bosanquety Q.C. {Ryde with him), for the respondents, 
was stopped by the Court. 

Danchiverts in reply: There is nothing said in the case 
to show that the county council are occupiers. 

LoBD EsHER, M.R. : In the valuation list the name of 
the occupier of the premises there described as follows 
[his Lordship here read the description] is given as 
"Middlesex County Council.*' The county council object 
to the statement that they are occupiers ; but the case 
that has been stated does not put the question whether 
the county council are occupiers or not. The point was 
not put until the last moment in this Court ; we cannot 
decide any question but those that were put to the 
Divisional Court. Here, then, is a building of which 
the county council are occupiers, and the only question 
is whether they are rateable in respect of certain parts 
of it. They are admittedly not rateable in respect of the 
whole. The Divisional Court have said that the valua- 
tion list has been properly drawn up. Can we say that 
they are wrong ? The county council occupy the whole 
of the building, but parts of it are not used by them beyond 
their mere occupation. A part of the building is used by 
the justices, and by them alone, for the exercise of the 
judicial part of their jurisdiction; another part is used by 
the justices, but for administrative, and not for judicial, 
purposes ; and another part is not used by the justices at 
all, but by the county council exclusively. It is contended 
that no part of the building is rateable ; that not only 
that part that is used by the justices, but the part that is 
not occupied by the justices or used by them at all, is 
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1896. not rateable. What is actually rated is not the part used 
Middlesex for exclusively judicial purposes, but the part used by the 
CouNcn. county council exclusively, and the part that is used by 
V. the county council and the justices jointly when acting 

Union. administratively. It is not enough, in order to claim 
7— exemption from rateability, to say that the premises are 
M.R. ' used for public purposes. Applying the principle laid 
down in Mersey Docks v. Cameron (1865), 11 H. L. C. 
448, to a case where part of a building is used for county 
purposes not being Crown or imperial purposes, it would 
be rateable though it was used as a whole by magistrates 
also for judicial purposes. But here the case is much 
stronger, for part of the building is not used at all by the 
justices, but is used by the county council for county, but 
not for Crown, pui-poses. The distinction between these 
two kinds of pui-poses is laid down in the Mersey Docks 
case ; and by that distinction the question whether pre- 
mises are or are not rateable must be determined. I am 
clear therefore that, as to the parts of the building used 
by the county council only, they must be rateable. 

As to the part used by the county council and also by 
the justices (if used by the justices for judicial purposes, 
that is another question), tlie administrative purposes for 
which it is so used by the justices do not appear to me 
to be Crown purposes. The judgment of the Court below 
cannot be found fault with upon this point. The Divisional 
Court are right in everything they have said. It is 
urged that they have not said enough, and that they ought 
to have specified what portions of the building are rate- 
able. They have laid down the principle by which this 
matter can be determined, and I agree with them that a 
skilled person need have no difficulty in determining it. 
The appeal, in my opinion, fails altogether, and must be 
dismissed. 

Lopes, L.J. : I am of the same opinion. The county 
council claim exemption for these premises on the 
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ground that they are used for public purposes. The i^^^- 

liability to poor rate depends on the statute of 43 Middlbsbx 

Elizabeth, c. 2. There is no exemption, whether for County 

' , r » Council 

charitable or for public purposes, contained in that v. 

statute, beyond this, that the Crown is not bound by the ^'xjnwx!*** 



statute because not expressly mentioned therein. For 
some years there was laxity in the inter|)retation of this 
statute, and all buildings used for public puq)oses were 
held to be exempt until the decision in Mersey Docks v. 
Cameron^ which laid it down very clearly that public 
buildings are liable to be rated, and that a public purpose, 
in order to serve as the basis of an exemption, must be 
such as is created by the government of the country. I 
am inclined to think that if this appeal had taken place 
before the passing of the Local Government Act in 1888, 
the Guildhall would not have been exempt, because at 
that time administrative business was done by the justices 
in Quarter Sessions. After that Act was passed their 
judicial work was left to the justices at Quarter Sessions, 
and they continued to act, for the purpose of that work, 
as servants of the Crown ; but their administrative work 
was transferred to the county council, which was so 
constituted that it might or might not consist of justices. 
The members of the council discharge their duty as such 
members, and not in virtue of any authority from the 
Crown. The exemption from rateability can only apply 
to so much of the buildings as is used for the purposes of 
the Crown. So much as is used for the administration of 
justice and for police purposes is not rateable ; but what 
is occupied by the county council for administrative 
purposes is rateable. It may, no doubt, be a diflBcult 
duty to apportion the building in reference to the 
exemption, especially as some parts of it are used in 
common by the justices and the county council. 
Mr. Danckwerts argued that the services transferred 
to the county council, though no longer performed by 
the justices, were still imperial services — that is, that 

R.A. M 
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1896. exemption attaches to the service, not to the person who 
MiDDLESBx performs it ; bat that argument cannot be accepted. The 
Council ^^PP^al i^^ust be dismissed. 

V. 

^^ l^iox^"'* RiGBY, L.J. : The first question is whether premises 

which the county council occupy for administrative 

^' * * purposes are within the statute of Elizabeth. In a long 

• series of cases before that of Mersey Docks v. Cameron, 

a wrong view was taken as to exemptions from rateability 
on account of public purposes. This is an instance of 
how the Courts can go wrong by taking each decision as 
if it were a part of an Act of Parliament. But for the 
fact that the House of Lords hesitated to say that the 
cases previously decided were wrong, I should have said 
that many of the older cases on the subject might have 
been struck out of the text-books. But there is not a 
single case decided before the Mersey Docks case that can 
be brought forward as an authority so as to apply the 
principle commmiis eirorfacitjics. Here the question is 
whether the part of the building in the occupation of the 
county council is liable to pay the rates ; and if that 
point had been decided before 1864 in ten or twenty 
cases, I should have been prepared to consider whether 
that principle should not be applied here. I do not deny 
that the justices in Quarter Sessions may be as such 
servants of the Crown, though Lord Blagkbubn in 
Coomhei' v. Berks Justices, 9 A. C, at p. 69, seems to have 
wondered how that could be so. But no case has been 
cited in which a body using premises for administrative 
purposes has been held exempt from rating ; certainly it 
has not been so held where the person using the premises 
could not be called a servant of the Crown. There being 
thus no decisions constraining us, we can go back to the 
statute of Elizabeth. As to occupation, I say nothing, 
because the case assumes that the county council are in 
occupation. There is great difficulty as to the exemption 
of those parts of the building that are occupied by the 
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justices for administrative purposes ; but, to the extent 
to which the county council use these rooms, there is no 
doubt that they are rateable. The Judges in the Court 
below drew the true distinction between the use of the 
various portions of the building ; and they have guarded 
against any mistake in apportionment by retaining the 
case in their own hands. The appeal must be dismissed. 

Appeal dismissed. 
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Deax and Chapter of St. Asaph r. Overseers of 
Llanrhaiadr-yn-Mochnant and Assessment Com- 

MITTEB OF LlANFYLLIN UnION. 

Tithe Bent-charge — Deductions — Tenant^ a Profits — Obligation to 

Repair Chancel of Parish Church. 

In calculating the rateable value of a rectorial tithe rent- charge, 
the Quarter Sessions had made, among other deductions from the 
total amount of the charge, allowances for remuneration of the 
collector as well as for tenant's profits. 

Held, that the latter allowance was wrongly made. 

Held also that they were wrong in allowing a deduction on 
account of an obligation which lay upon the appellants to repair 
the chancel of the parish church. 

Appeal from the judgment of Wills and Wright, JJ., 
on a Special Case stated by Quarter Sessions, in an appeal 
against a rate made upon the rectorial tithe rent-charge 
of the parish of Llanrhaiadr-yn-Mochnant. The Quarter 
Sessions had reduced the assessment, holding that, in 
arriving at the rateable value, it was necessary to make 
deductions from the total amount of the tithe rent-charge 
in respect of the following matters : — (1) remuneration 
of collector ; (2) legal costs and out-of-pocket expenses ; 
(8) bad debts and irregularity in payments ; (4) tenant's 
profits ; (6) taxes payable by tenant ; (6) the liability 
upon the appellants, as owners of the rectorial tithe rent- 
charge, to repair the chancel of the parish church. The 
questions for the opinion of the Court were — first, 

m2 
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whether a deduction should be made in respect of tenant's 
profits in addition to the deduction for collection; and 
secondly, whether a deduction should be made in respect 
of the liability of the appellants to repair the chancel of 
the parish church. 

The Divisional Court answered both these questions 
in the negative, following on the first question Mersey 
Docks V. Liverpool (1878), L. R. 9 Q. B. 84, and on the 
second R. v. Joddrell (1880), 1 B. & Ad. 403 ; and 
allowed the appeal. The Dean and Chapter appealed. 



Macmoiran, Q.C., and Stevenson Moore for the appel- 
lants : In deducting a sum for tenant's profits, the 
sessions followed Hackney and Lamberhurst TitJie Com- 
mutation Rent-charges (1858), E. B. & E. 1, at p. 60, 
(s. V. R. V. Goodchild), 27 L. J. M. C. 283, which lays down 
that tenant's profits are not necessarily to be deducted, 
but that the question is one of fact. It is said that that 
case is overruled by Mersey Docks v. Liverj)ool, where it 
was held that the Mersey Docks Board were not entitled 
to a deduction on account of tenant's profits. But a 
tithe rent-charge has to be rated at the amount that a 
tenant would give for it, and the expenses of collection 
may not include tenant's profits of any kind ; for a tenant, 
in arriving at the rent that he could afford to give, would 
consider what amount he would be likely to collect, and 
might take a lease of the tithe rent-charge merely in 
order to earn the cost of collection. No deduction, it is 
true, is made on this account when assessing to propertj-- 
tax; but the reason is that the property-tax is levied on 
the gross value. The Sessions made a deduction of 4 per 
cent, on the amount of the rent-charge for collector's 
remuneration, and 1 j)er cent, for tenant's profits ; this 
must be taken as a finding that 4 per cent, would not be a 
sufficient gain to attract a possible tenant. 

The cost of repairing the chancel ^has been in practice 
allowed as a deduction ; see Circular of Poor Law Board, 
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dated May 94h, 1859, in Archbold's Poor Law, 14th edn., 
p. 887. There is no express decision ; but in arriving at 
the rateable value of a benefice deductions are always made 
for ecclesiastical dues, which are regarded as a charge on 
the profits ; and this liability is of the same character. It 
can be enforced by sequestrating the profits of the benefice. 

[Lopes, L.J. : How do you make out that a tenant of 
the tithe rent-charge would have to pay for the rei)airs of 
the chancel ?] 

A sequestrator who is appointed at the instance of a 
creditor has to pay these repairs ; so would a tenant. 

F. Marshall, Q.C. {Ellis Griffiths with him) : The 
Sessions allowed for the remuneration of the collector, as 
well as his out-of-pocket expenses. To allow for tenant's 
profits as well is to make an allowance twice over for the 
same object. The Hackney Tithe case is the only case 
that gives any countenance to the claim for tenant's 
profits, and that is overruled by Mersey Docks v. Liver- 
j)ool, which governs the present case. As to the second 
point, these tithes are entirely appropriated to the repau's 
of the cathedral of St. Asaph and the augmentation of 
the revenue of the choir. It was contended that the 
repairs of the cathedral should be deducted, but the 
Sessions disallowed this, and the appellants submitted. 
The liability (if it exists, which is doubtful) to repair the 
chancel of the parish church is of the same nature as that 
to repair the cathedral. 

Lord Esheb, M.R. : The rules as to the discovery of the 
hypothetical tenant ai'e perfectly well settled ; there is no 
case to be oven'uled. The decision in this case will not 
do so. The cases of the Hackney Tithe Rent-charges and 
Mersey Docks v. Liverpool are left practically untouched. 
We must come to this case. The question here is what 
the hypothetical tenant would give. The point raised is 
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whether certain deductions are to be made. The deduc- 
tions made for remuneration to the collector, for bad 
debts, and for tenant's rates and taxes, are right. But 
the Quarter Sessions further held that a deduction should 
be made for tenant's profits. In ni}' opinion that was 
a blunder in point of law. There is no evidence, and 
there is no fact alleged in the case, upon which to base 
this further deduction. The Sessions allowed a deduc- 
tion out of their own head, with nothing to support it ; 
that was a blunder in point of law. The hypothetical 
tenant has nothing to do with the repairs of the chancel 
of the parish church. ' He could not be charged with the 
cost of these repairs or compelled to pay it ; it was a 
mistake in law to have allowed anything on tliis account. 
In ni}' opinion the Divisional Court were right, and the 
appeal must be dismissed. 



EoPES, L.tT. : The first question is on what principle 
tithes are to be rated; and the principle is that 
a tithe rent-charge is to be rated on the amount at 
which it might be reasonably expected to let to a tenant 
from year to year. It is not necessary to make any 
allowance for tenant's profits ; that would only be allow- 
able in a case where it was found as a fact that the 
allowance made for remuneration and expenses of collec- 
tion was insufficient. There is no such finding here. 
The Quarter Sessions have made certain allowances quite 
rightly ; but they have made a further allowance for 
tenant's profits. In so doing they were, in my opinion, 
entirely wrong. The Court misunderstood the authorities. 
They have not found as a fact that the allowance for 
collection was insufficient ; and therefoi'e the deduction 
for tenant's profits entirely fails. 

With regard to the repairs of the chancel, the chancel 
and the tithe rent-charge are distinct and separate 
hereditaments. The hypothetical tenant of the tithe is 
not the hypothetical tenant of the chancel. There is no 
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authority to show that such an allowance has ever been 
made, or that the point has ever been raised or contested. 
I am of opinion that the Queen's Bench Division were 
right on both points. 

Chitty, L.J. : Both the authorities cited are left 
unaffected. The case of the Hackney Tithe RenUcharges 
lays down that tithes are to be rated like all other 
property. If the Quarter Sessions had found that the 
deductions that are not contested were insufficient, and 
that a tenant would want more, the case would be 
different. So, too, if the finding that the deduction for 
tenant's profits was necessary were a finding of fact ; but 
there is no such finding. 

As to the repairs of the chancel, I ^o not think the 

h3^pothetical tenant would be justified in asking for a 

reduction of rent on the ground that he was bound to 

repair the chancel ; that is a separate thing altogether. 

The appeal fails on both points. 

Appeal dismissed. 
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Cartwright r. Sculcoates Union. 

Fuhlic-home — Profits — Goodwill — Evidence of Trade Done — 
Advantages of Particular House for Putyosts of Trade. 

An arbitrator to whom an appeal against the valuation of a 
'*tied" public-house had been referred found as a fact that the 
house had been used as a fully licensed public-house for many 
years, that it occupied a veiy good position for the purposes of 
trade and a better position than any other public-house in the 
neighbourhood, that any ordinary tenant carrying on business 
with ordinary skill and care might reasonably expect to do the 
same trade as had hitherto been done there, and that there was no 
neighbouring property which could furnish a criterion of the rent 
which a tenant might reasonably be expected to pay for the house 
in question. The arbitrator rejected evidence of the amount of the 
appellant's weekly takings in the house, but admitted estimates of 
the trade done there made by the respondents' witnesses. In 
arriving at his valuation, the arbitrator took into account (a) the 
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1899—1900. value of the licence and (b) the ability to carry on a gainful trade 
in the house. 

Heldf that he was right in taking both these factors into account, 
for, although the profits made in a public-house could not themselves 
be assessed according to their value as profits, yet the power to 
earn them in that house increased the value of that house. 

Held J further, that the business which had been done in the 
house in the past was the most important factor in arriving at a 
decision as to the business that was likely to be done in the future, 
but that that evidence must be taken subject to qualification by 
any special circumstances. 

Dodds V. South Shiefds Union [1895], 2 Q. B. 133, discussed. 

Held, per Lord Morris, that in an appeal of this kind the 
occupier of the public-house could not be compelled to produce his 
books. 

Appeal from a decision of the Queen's Bench Division 
(Grantham and Ridley, JJ.) upon an award made by an 
arbitrator in the form of a special case under s. 7 of the 
Arbitration Act, 1889. 

The appellant was rated as the occupier of the " Star 
and Garter " public-house at 850Z. gross estimated 
rental and 680Z. rateable value, and appealed on the 
ground that he was overrated. This appeal was referred 
to an arbitrator by agreement and by a judge's order 
under 12 & 13 Vict. c. 45, s. 12. 

The Special Case continued as follows : — 

2. The said premises are a fully licensed public-house, 
situated at the corner of two streets called West Dock 
Avenue and Hessle Road, in the city and county of 
Kingston-upon-HuU, in both of which streets there is a 
great deal of traffic passing to and fro. 

3. The Hull Brewery Company, Limited, are the 
owners of the said premises, and the appellant is the 
tenant thereof, at a yearly rent of 250Z., under an agree- 
ment terminable by either party on giving three calendai* 
months' notice, expiring at any time. The appellant 
has been the occupier of the said premises for about 
nineteen years. 

4. The said public-house is tied ; that is to say, the 
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tenant is bound to purchase all Hquore sold by him from 1899—1900. 

the landlords or from their nominees. Cartwrioht 

5. I find as a fact that the rent which the tenant of a ^, *• 
tied public-house actually pays to his landlord is always Union. 
less than the rent which the same tenant might reason- 
ably be expected to paj" for the same public-house if it 

were not so tied ; but that the difference between the 
two rents is so uncertain in amount and so difficult to 
estimate, in the absence of evidence as to the trade 
actuall}' done on the premises, that the rent actually paid ^ 
for a tied public-house is, in my judgment, very untrust- 
worthy evidence of the rent which might be expected to 
be paid for the same public-house if it were not so tied. 

6. It was admitted before me that the existence of the 
licence under which the said public-house is occupied as 
such materiall}' increased the rent which any tenant 
would be willing to pay for the said public-house, and I 
find as a fact that such increase in rent is caused by the 
possibility of carrying on a profitable trade which cannot 
be carried on on premises which are not so licensed. 

7* The said premises have been used as a fully licensed 
public-house for many years, and I find as a fact that it 
would be unreasonable to exi)ect that any tenant in con- 
sidering what rent he would pay for the said premises 
would leave out of consideration the fact that the premises 
had been so used ; and I fuilher find that any tenant 
wishing to occupy the said premises as a fully licensed 
public-house might reasonably be expected to give a 
higher rent because the premises had already been so 
used for many years. 

8. Evidence was given before me on behalf of the 
appellant to prove the existence of * goodwill ' in con- 
nection with the business done by the appellant on the 
said premises. If by * goodwill ' is meant a personal 
connection between the appellant and his customers of 
such a character that if the appellant were to cease to 
occupy the said premises, and were to remove into 
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another full}' licensed public-house and cany on busi- 
ness there^ he would be able to attract thither some of 
those customers, then I find as a fact that no such 
' goodwill ' exists, or that if it exists it is of inappreci- 
able value. If by * goodwill ' is meant the probability 
that the customers now resorting to the said premises 
will continue to do so whether the appellant continues to 
occup}' the said premises or not, then I find ns a fact 
that such ' goodwill ' exists, and is of considerable value. 

9. I find as a fact that if the appellant were to cease 
to occupy his said premises, and were to become the 
occupier of and carry on business in an,y other fully 
licensed public-house in Kingston-upon-Hull, any ordinary 
tenant carrying on business with ordinary skill and care 
might reasonabl}' be expected to do the same trade and 
make the same profits in the said premises as have 
hitherto been done and made therein by the appellant, 
and any such tenant might reasonably be expected to 
give the same rent for the said premises as the appellant 
might be expected to give. 

10. At the hearing before me counsel for tlie respon- 
dents proposed by cross-examination of the appellant to 
give evidence of the amount of the appellant's weekly 
takings in his public -house. The appellant's counsel 
objected to the reception of the evidence, and relied on 
the decision of the Court of Appeal in Dodds v. Assess- 
ment Committee of South Shields Union [1895], 2 Q. B. 
183. It was submitted on behalf of the respondents that 
the appellant's said public-house was an exceptional case, 
in exceptional circumstances, and that the iiile laid 
down by the said decision of the Court of Appeal did not 
apply to such a case. I rejected the evidence on the 
authority of the case above cited, and I further hold that 
the said public-house is not * an exceptional case * or 
' in exceptional circumstances ' within the meaning of 
the judgments of the Court of Appeal in the said case, 
unless it is so by reason of the facts herein found. 
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11. I find as a fact that the said premises occupy a i«oy— 1900. 
very good position for the purpose of trade, and a better 
position than any other public-house in the neighbour- 
liood ; that nearly all the public-houses in Kingston- 
upon-HuU are tied houses ; that the public-houses in 
Kingston-upon-HuU which are not tied are of so little 
value and so far from the appellant's premises that the rents 
actually paid for such public-houses furnish no accurate 
criterion of the rent which a tenant might reasonably be 
expected to pay for the appellant's premises. 

12. I find as a fact that an}' person desiring to become 
a tenant of the appellant's premises in order to occupy 
them as a public-house would endeavour to ascertain the 
trade actually done thereon by reference to the weekly 
or yearly takings or otherwise before deciding what rent 
he would pay. 

18. I find as a fact that, although it is clear that the 
appellant's premises occupy a better position than any 
other public-house in the neighbom*hood, it is not 
possible to ascertain with any approximation to accuracy 
how much better the position of the appellant's premises 
is and how much more rent a tenant might reasonably 
be expected to pay for such premises without ascertaining 
the trade actually done thereon. 

14. The respondents' witnesses estimated the trade 
actually done upon the appellant's premises, and then, by 
means of several rules of thumb or otherwise, estimated 
the rent which a tenant might reasonably be expected to 
l>ay for premises on which such a trade had actually been 
carried on. 

15. The appellant contended — 
(1) That in valuing the said public-house for the 

pui-pose of the poor rate the existence of the 
licence must be left out of consideration, on the 
ground that the licence is a personal privilege 
granted to the occupier, and does not increase 
the value of the hereditament itself; 
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(2) That, if the foregoing contention were wrong, 
the said public-house shoukl be valued without 
reference to the goodwill and the trade already 
done there. 

16. The respondents contended — 

(1) That the evidence referred to in paragraph 10 
was wrongly rejected ; 

(2) That, if such evidence were rightly rejected, the 
rent which a tenant might reasonably be expected 
to pay for the appellant's premises, taking into 
account the trade already done there, was 
sufficient to support the assessment appealed 
against ; 

(3) That in valuing for the pui-poses of the poor rate 
it was right to take into account the existence of 
such trade ; 

(4) That there was no personal goodwill in connec- 
tion with the trade done upon the said premises. 

17. I hold that the first contention of the appellant is 
wrong in law. If I am wrong in so holding, then I find 
as a fact tliat the assessment appealed against should be 
reduced to 240i. gross estimated rental and 192/. rateable 
value ; and I direct that all costs which are in iiiy 
discretion shall be paid by the respondents to the 
appellant. 

18. I hold that the second contention of the appellant 
is wrong in law. If I am wrong in so holding, then I 
find as a fact that the assessment appealed against 
should be reduced to 680/. gross estimated rental and 
544/. rateable value ; and I direct that all costs which 
are in my discretion shall be paid by the respondents to 
the appellant. 

19. If I was wrong in rejecting the evidence refeiTed 
to in the first contention of the respondents, then the 
Court is either to remit the case to me for further 
consideration or to make such other order as it shall 
think fit. 
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20. I find that the second contention of the respon- 1899— 1900. 
dents is true in fact, and in arriving at this conclusion I Cartwrioht 
have taken into account the value of the ' goodwill,* using scxjlcoatbs 
that word as hearing the second meaning stated in rxioN-. 
paragraph 8; and I order that the appeal shall be 
dismissed, and that all costs which are in my discretion 

shall be paid by the appellant to the respondents. 

21. I hold that the third contention of the respondents 
is correct, and I further hold that, although the profits of 
trade as such cannot be rated, yet in estimating the 
rateable value of a public-house, if the ability to carry 
on a gainful trade therein adds to the value of such 
public-house, that value cannot be excluded merely 
because it is referable to the trade ; and I consider that 
I am warranted in so holding by the decision of the 
Queen's Bench in 2J, v. Grand Junction Ry. Co. (1844), 
4 Q. B. 18. 

The Queen's Bench Division decided in favour of the 
respondent union, and the appellant appealed. The 
contention that the licence should be left out of account 
in valuing the house was abandoned by counsel for the 
appellant. 

Balfour Browne, Q.C., and H. S. Cautley for the 
appellant : Goodwill is not to be considered as part of the 
rent for rating purposes ; the house must be rated on the 
rent itself. The arbitrator was wrong in thinking that 
it is necessary to have evidence of the trade actually 
done. You cannot look at the trade tictually done ; in 
many cases it might be impossible to ascertain this. You 
must then apply the ordinary considerations, looking at 
the position of the house, its capability of carrying on a 
good trade, and so on. There is a personal element in 
all these cases which must be disregarded : Dodds v. 
South Shields Union [1895], 2 Q. B. 133. There is 
nothing here to make this case exceptional. The fact 
that the house has been used as a public-house for a 
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I89d— 1900. number of years is immaterial. You must look at the 

Cartwrioht pai'ticular hereditament with a view to considering its 

'*• capacity for" trade and its facilities for doing trade. The 

Union. . law on the subject is laid down by Blackburn, J., in 

Mersey Docks v. Liverpool (1873), L. R. 9 Q. B. 84, at 

p. 97, and in R, v. Aylesfoi'd Union (1872), 26 L. T. 618. 

[Earl of Halsbury, L.C. : In the Aylesford case the 
profits were derivable not merely from the use of those 
premises, but because the appellant had another place for 
which he had a peculiar interest in getting the chalk near 
to him and cheap.] 

Bradford'on-Avon Union v. White [1898], 2 Q. B. 630, 
is in our favour. That tittde interest or goodwill exists 
in a public-house apart from tlie rent appears from West 
Middlesex Water Co. v. Coleman (1885), 14 Q. B. D. 529 ; 
London County Council v. City of London Breweji/ Co. 
[1898], 1 Q. B. 387. 

Bray, Q.C. (Cunningham Glen with him), for the 
respondent union : What the arbitrator meant b3' para- 
graph 8 of the case was that the public-house would 
always attract the same number of customers whoever 
was the tenant. That being so, I submit the house is 
worth a higher rent. My contention was that the circum- 
stances in this case allowed evidence of the actual takings 
to be given and the matter to be taken into consideration. 
The amount of weight to be given to it is to be considered 
in each particular case, and it must not be assumed that 
from a certain volume of trade the rent would be so 
much ; it is merely a matter to be taken into account. I 
rely on R. v. Grand Junction Ry. Co. (1844), 4 Q, B. 18. 

(He was stopped.) 

Cautley in reply. 

Earl of Halsbury, L.C. : I am of opinion that this 
appeal must be dismissed. The problem is to ascei*tain. 
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according to the statute, what a tenant from year to year ih99— 1900. 
might reasonably be expected to give as rent. That is (jartwrioht 
the problem, and for the solution of that problem it „ *• 

, - 1^.. i.t SCULC0ATB» 

appears to me that apart from the decisions, as to which Uxzon. 
I will say a word presently, all that could reasonably Earfof 
affect the mind of the intending tenant ought to be Halsbury.L.C. 
considered. There has been a series of decisions with 
which I do not mean to quarrel, but I think this general 
observation might be made about thein : that sometimes 
in giving advice and directions to the justices in Quarter 
Sessions, before whom this question more commonly and 
almost invariably' comes, phrases have been used by 
learned Judges which might seem at first sight to be 
decisions upon the law of evidence ; but I think it would 
be a mistake so to consider them. They are rules (if 
they are to be called rules) which the Court of Queen's 
Bench have given as advice to the justices in considering 
what should and should not form topics for their con- 
sideration and the mode by which these topics should 
be brought before them. I should hesitate, speaking 
generally, to assume, .when a judge says that this or 
that is not evidence on such a question, that he 
intends to express by that that, according to the ordinary 
rules of evidence, such and such a topic might not be 
approached. I do not think that is the meaning of it ; 
but very often the judgment comes upon a case reserved 
by the Sessions, which asks practically for advice in what 
way a problem is to be solved ; and it is intelligible 
enough, I think, that under those circumstances the 
Judges in giving the advice and the decision at which they 
ultimately arrive have used phrases of the kind that I 
referred to. They are not intended to be laid down as 
abstract propositions on the law of evidence, but as 
applicable to the subject-matter with which they are 
dealing and to their advice as to the mode in which 
such and such a fact is to be ascertained. And nothing 
could be more appropriate, I think, to a consideration of 
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Cabtwrioht should not allow, for instance, a roving commission over a 
a V' man*s books, in the nature of an income tax com- 
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XJkiox. missioner s, to find out what he is making. That 

Eariof would be inexpedient ; and I think the late Master op 

Halsbury.L.C. thb Rolls uses the phrase that it would be mischievous 

and oppressive. I think in that sense that those decisions 
to which I have referred are very good and sound sense. 
Fortunatel}' I think it is not necessary to consider the 
effect of those decisions here as if they were to be treated 
as absolute decisions on the law of evidence, because in 
this case, in pursuance, I think, of a long line of decisions 
on this question, the evidence was properly received — 
such evidence as there was — and properly acted upon by 
the arbitrator. I am not aware that, as one test in 
ascertaining whether a house is capable of doing a good 
business or not, it would be inappropriate, whether it is a 
public-house or shop of any other kind, that somebody 
or another should be called as a witness to say, " I saw 
every day the house quite full of customers." There is 
no decision which to my mind justifies the proposition 
that that would not be legitimate evidence. It would be 
to my mind one of the most extraordinary things in the 
world if you could give expert evidence that such and 
such a house would be likely to command such and such 
a business, and yet not be able to verify that a priori 
opinion by proof of the fact that it did command such a 
business. That is a totally different proposition from 
saying that you can go into a question of profit and loss 
and ascertain whether a man has made so much money by 
conducting the business in the house. So here, whether 
it is by proof that a great number of persons brought 
drays of beer from time to time to this house, or whether 
it is by saying that a great number of people were in the 
house drinking, both those topics of inquiry seem to me 
to point to the same thing : that it was a good house for 
business. It is not that you are ascertaining the exact 
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quantity of business done, but that it is a good house for 1899—1900. 
business, and that therefore, if you want to know whether Cartwbiokt 
such and such a rent is appropriate to any house for » ^' 
business in the neighbourhood, that is legitimate evidence Union. 
to explain whether it is a good house for business or not. Earl of Hals- 

That, I think, would be the law quite independently of ^«ry, L.C. 
Dodds V. South Shields Union [1895], 2 Q. B. 133, on 
which reliance has been placed ; but if I am to take the 
strictest view of that case as applicable to the question 
now under debate, it appears to me that the arbitrator 
has in terms found that it is not applicable. What was 
said in that case was this : where there are no exceptional 
or peculiar circumstances, and where you can ascertain 
what is the rateable value of a house by looking at the 
houses next door, or houses similarly situated in the 
immediate neighbourhood, there you have no right to go, 
and again I say those words have to be reasonably under- 
stood with reference to the canon of construction to which 
I referred just now — you have no right to go into a man's 
profit and loss, to look at his books, and so on. You 
must take the ordinary case of the market value of a 
house such as this, or of other houses similarly situated 
in the neighbourhood ; and if you have those materials 
you have no right to go beyond that. That is all that 
Dodds' case decided ; but the Judges said in the case of 
a railway refreshment-room (a) and in the case of a race- 
course (6), where you have not the same power of 
comparing one subject of rating with another, you must 
of course go into the question more minutely. What 
money can be made out of it ? That is the effect of the 
decision. Now what does the arbitrator say here ? He 
may be right or he may be wrong, as a matter of fact, but 
what he says is: **I cannot find out tlie proper rateable 
value from materials of that character ; the houses are so 

(a) Ckirk v. Alderbury Union and Overteers of Fitherian-Angar {ISSO)^ 
6 Q. B. D. 139. 
(6) R. V. VerrcUl (1875). 1 Q. B. D. 9. 

R.A. N 
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18»— i9«io. fjj^ apart ; tied houses are so few ; they are in such dis— 
tant parts of the neighbourhood with which we are 



G ^' that I cannot find that out unless I am entitled €0 



CMtLX. consider that amount of business." Having done thstt, 
Eariol HaI*- *^ ^* possible to contend, in the face of his own specifio 
b«rT, l^c. finding, that this is not within the exception created by 
IfOiidt case? It seems to me to be hopeless; and 
under those circumstances, therefore, it appears to me 
that without interfering with any decisions that have been 
arrived at, and without laying down any other rule \>y 
which the thing is to be ascertained, the broad proposi- 
tion is whether this arbitrator has improperly taken iiito 
Ci^nsideration something which he ought not to have 
considered. I am of opinion, on the other hand, ^that lie 
has very properly considered that this was a house which. 
would properly do a certain amount of business (the exact 
amount is not before ns», and that the rateable value 
which he has afiixed to this house is the rateable valae 
which he has fixed on taking into consideration all the 
circumstances of this case. 

I hare I:stene\i with some curiositv, I admit, to know 
w bat exr lan^ition was to be given of the difference between 
the actual business done and the business alreadv done, 
and I n:u>t say, notwithstanding Mr. Bray's conveying to 
i:ie sjuie dtcree of appreciation of what somebody might 
* r ciuht net Latv meant, I cannot at this moment say 
:I.at I hare a very dear notion of what the difference is. 
I: is cae c: th:>e prvhiems which I must be satisfied with 
Ui:^: u:iA:Ie to s-.Ire at the moment* 

l^e rvs.:.t is that I am of opinion that this appeal 
si. ;.i te d:>uus:sevi. I think the arbitrator has properly 
amxcd a: the c-.nolzisioa at which he was entitled to 
*rTtr-. Sv £»r as thr quantity is concerned, that question 
.> — . c^.ry ^>^ ti: on^T wtriaer he was entiUed to 
srr-.^f *: ;1^ ,-. u.Iisi.s fee Ljks dj-^e bv the matemls he 
- v< , . uu:^r»:c,£ 45 :he uiireriiU =j>.^a which he formed his 
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A. L. Smith, L.J. : I also am of opinion that this i«99— 1900. 
appeal fails. The case may be looked at from two Cartwriqht 
aspects : one is that it is not an exceptional case, and the scul^o te8 
other is that it is an exceptional case ; and different Uniox. 
considerations apply to the one or the other. Take the j^ l. Smith 
case, first, on the ground that it is not an exceptional ^'^' 

case, that there is nothing peculiar in it. The question 
arises, What is the rateable value of a public-house in 
Hull ? The learned arbitrator has found that it carries 
8502. gross rental and 630L rateable value. The question 
is, Has he taken into consideration matters in evidence 
which were not legitimate evidence in deciding the 
question that was before him, namely. What would a 
hypothetical tenant from year to year pay for a house 
similar to this public-house in Hull ? 

Now, as I have said before, prima facie the evidence 
that is given to prove the rateable value of a public-house 
is given by experts who know the locality, who know the 
situation of the house in question, who know the neigh- 
bourhood, who know the population, and they come and 
say, " In my judgment of the house, a hypothetical 
tenant from year to year would reasonably give, say, lOOi. 
for the house." An expert says — and he is entitled to 
say it — a tenant would give 1001. a year for that house 
because il is in close contiguity to the dock gates. He 
would say it would carry that rental of lOOi. a year, 
although it is a very small house. It is perfectly legiti- 
mate evidence. He is entitled also to say this : ** What 
is more, I know the locality perfectly well, and I know 
that, the house being in the neighbourhood of the dock- 
gates, it is full from morning to night as long as it is 
open." Now what is that ? You may call it goodwill or 
anything else you like, but it is legitimate evidence to 
show not only that it is a house capable of carrying on a 
good trade according to the matters which have to be 
taken into consideration by the hypothetical tenant ; and 
he fortifies that evidence by saying, ** It is carrjang on a 

n2 
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1899—1900. good trade because I see such and such things going on 
Cartwrioht every day." Why is not that evidence ? It is not what 
o *• we decided in Dodds' case or anything like that. What 

OCUIiCOATKS 

Union. we decided there was this. The rating authority had put 
A. LTsmith "P ^^^ rateable value of a public-house from 1501. to 3002. 
I'- J. Then they called for the books of the publican to show 
what profits he was making out of that house. We said 
that was not an exceptional case. I think this case may 
be taken on the first hypothesis as not an exceptional 
case, and in that view I am of opinion that the evidence 
received by the arbitrator was admissible. It was not 
the details of the custom or items of money produced by 
the custom, but it was only to show that there was a large 
trade going on, and that the house was in a valuable 
position to command a good trade, and therefore the 
hypothetical man would give more than he otherwise 
would. Then, on the other point spoken to by the Lobd 
Chancellor, it seems to me that the arbitrator has found 
that this was an exceptional case. I need not go into the 
l^aragraph ; there are three paragraphs to be read together. 
If it is an exceptional case, then there are authorities 
referred to in Dodds v. South Shields Unions namely, that 
if you cannot get at the rateable value in the ordinary 
way by calling an expert and comparing the •heredita- 
ments proposed to be rated with some hereditaments in 
the neighbourhood — I am not sure whether you can go to 
the next town or not ; I do not say anything about that — 
somewhere in the neighbourhood, so as to get some sort 
of comparison, then I think, as in the racecourse case 
and in the refreshment-room case, it has been held that 
you must get at the rateable value somehow. Then the 
only resource you have is to get at what trade is being 
done, so that you can calculate somehow what the hypo- 
thetical tenant would be likely to give for having the 
opportuuit}' of carrying on business there. Whichever 
way you look at this case, the appeal fails and must be 
dismissed. 
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Collins, L.J. : I am of the same opinion. I think ih99— 1900. 
when Mersey Docks v. lAverpoolf which Lord Ebher, M.R., 
says is the foundation of the judgment in Dodds y. South 
Shields Union, is looked at, it is merely a decision that 
profits are not to be rated. That is the decision. Then 
comes an explanation of why they are not to be rated, and 
in that explanation given by Blackburn, J. (L. R. 9 Q. B., 
at p. 97), I find the authority for what was done in this case. 
This is what he says about it : " Though the profits which 
may be reasonably expected to arise from such a business 
no doubt form an element in estimating the enhanced value 
of the occupation of the premises, the actual profits made 
do not form an element, except in so far as they afford 
evidence of what might reasonably be expected to be made 
from the occupation of premises affording facility for 
carr3'ing on such a business.'* If the evidence is used 
and applied in the proper direction for that purpose, that 
judgment is an authority that it is clearly admissible. 

It seems to me that this rule as to what evidence is 
admissible, and what not admissible, is really a rule of 
convenience. The principle at the bottom of our law of 
evidence simpl}' is, I think, a principle of convenience. 
We exclude a great many elements that might affect 
the judgment of ordinary persons, because, as a matter 
of convenience, it would be impossible to sift and 
examine and qualify all those different elements of evi- 
dence so as to give them theii* exactly adjusted position 
in the investigation. It is not practicable, and there- 
fore we do not do it. Therefore we make the rule that 
you admit the best evidence, and not the second best 
evidence. But in a great many given cases that which I 
call the second best evidence is the most direct evidence 
on the matter, and, as a matter of practice, it is as an 
ordinary accepted rule of convenience, as the late Master 
OF THE Rolls says, admitted that in dealing with inhabited 
houses as ordinary business premises you may determine 
the question by inquiring what rent is given for similar 
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1899—1900. premises in a similar position in the same place. Where 
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Ca&twkigiit you have a simple standard like that ready to your hand, 
it is obviously undesirable to embark upon an investiga- 
tion as to the special circumstances in which the individuals 
occupying those particular houses carried on their work. 
Although it would be wrong to say that, as a matter of law, 
it is to be excluded because it will have no bearing, still 
it is right to say that as a matter of convenience its 
bearing is subject to so much discussion and to so many 
qualifications that it is much better as a general rule of 
convenience to reject that class of evidence and take that 
which is ready to your hand and is so easily applied. I 
do not think the decision in Dodds* case goes beyond that. 
It seems to me that to say as a matter of law you are to 
shut your eyes to that which must be a factor, if not the 
dominant factor, in governing the decision of any would-be 
tenant, namely, what possibility there is of making profits 
in the house, would be to shut our eyes to the purpose 
for which evidence is admissible. It seems to me in this 
case when you exclude altogether the profits from the 
subject-matter of the rate, but admit evidence as to the 
special facilities incident to this particular hereditament, 
that you are simply using the most obvious and important 
factor in determining the intention of the tenant whether 
he would or not give a certain rent for those premises. 
The facilities incident to the hereditament itself are 
absolutely germane to the matter. One way of arriving 
at these facilities — probably the best way — is to inquire 
how far they have been efficacious in the past. What 
inference are we to draw from what we know as to what 
business can be done on those premises by an ordinary 
tenant ? Why, the business that has been done seems to 
me the most important factor in arriving at that decision. 
Of course it has to be qualified by any special circum- 
stances. When I take the findings of the arbitrator on 
the whole of this case — although I think, if I may say so, 
he has left something to be desired in the way in which 
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he expresses them — I think on the whole he does *!iot 1899— 1900, 
mean to include anything more than that. In para- CA&TWKiour 
graph 21 he states clearly what I consider to be the 
proper standard to be applied, and if the case had stood 
there I should have had no difficulty about it. But he 
has taken the trouble to make some specific findings about 
goodwill which gave me some difficulty as to whether he 
had not made the goodwill itself the subject-matter of 
added value to this rateable hereditament. If he did so, 
I think it was wrong ; but looking at the finding in para- 
graph 21, which comes as the final and, as it were, effectiye 
summing-up of his view, I think it is intended to exclude 
and does exclude the consideration of the goodwill as 
itself the subject-matter of rateable value of the heredita- 
ment. For these reasons I agree with the judgment that 
has been given. 

AppetU dmnissed. 



The appellant appealed to the House of Lords. 

Balfour BroicnCy Q.C., and Cautley for the appellant : 
The arbitrator has found that it is not possible to ascer- 
tain how much rent a tenant might reasonably be expected 
to pay for such premises without ascertaining the trade 
actually done thereon. What a tenant can aiford to give 
is no criterion at all ; a possible tenant can only arrive 
at the rent which he could afford to give by knowing 
what the trade actually done is, or what the profits are ; 
and both those matters have been ruled inadmissible. 
In Dodds v. South Sfiields Union [1895], 2 Q. B. 133, it was 
held that you could not go into the question of takings 
in order to arrive at the rent. E. v. Aylesford Union 
(1872), 26 L. T. 618, is the only other case directly in 
point. Mersey Docks v. Livei-pool (1873), L. R. 9 Q. B. 84, 
was an exceptional case. The whole of the arbitrator's 
mind was directed to finding out what the trade actually 
was, that is, not the value of the hereditament, but 
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1899—1900. something additional to it. If the case of a tied houge 



Cartwrioht ^^^^ ^^^^ vfere held to be an exceptional case, it would 
«• introduce into the case of a publican's premises a 

CTnion. principle that has never been adopted for the premises 
in which any other kind of business is carried on. 
A public-house must either be valued as an ordinaiy 
shop, or treated as a railway or a dock, which would 
be absurd. 

Bray, Q.C. {R. Cunningham Glen with him), for the 
respondents: The appellant's contention means this, 
that you must not look at the trade at all, but you must 
look at the house as if it had been licensed the day before 
the valuation was made. The proper principle was laid 
down by Lord Denman, C.J., in JR. v. Grand Junction Ry. 
Co. (1844), 4 Q. B. 18, at p. 36. Clark v. Ald^rbiiry Union 
(1880), 6 Q. B. D. 189, was not an exceptional case, and 
was not contrary to Dodds v. South Shields Union. The 
latter case was founded on the assumption that a market- 
rate existed for the class of hereditament in question. I 
was not allowed to give evidence of the actual takings 
before the arbitrator, and was therefore obliged to give 
the next best evidence. 

Cautley in reply : In R. v. Bradford (1815), 4 M. & S. 
317, it was not suggested that the profits of the owner of 
the canteen should be gone into. 

Lord Macnaghten : My Lords, notwithstanding the 
able argument on the part of the appellant, I think that 
this is a very simple case. To my mind it is a question 
of common sense, and not a question of law. It is a 
question of common sense, having regard to the plain 
language of the Act of Parliament. What your Lord- 
ships have to consider is whether the learned arbitrator 
proceeded on the lines on which the Act of Parliament 
directs or fairly indicates that he ought to proceed. 
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Xow what has the arbitrator done ? He has found 
that in this particular case there does not exist the 
ordinary basis of computation, and he has excluded any 
inquiry into profits. In that I think he was perfectly 
right, not that the profits if they could be ascertained 
would not be an element in arriving at the rent which a 
tenant might reasonably be expected to pay, but that 
any further inquiry into profits should be avoided 
because it would be oppressive. There is nothing that 
a tradesman so much dislikes as any inquiry into his 
profits. In some cases possibly it cannot be avoided, 
and then, according to the decided cases, it may be done ; 
but in this case there has been no inquiry into profits. 
What the arbitrator has done is, he has taken into con- 
sideration the amount of business that this public-house 
was doing. Was he wrong in that? Surely the very 
first thii.g that a tenant who was going to offer for a 
house of this sort would do would be to consider (roughly 
if he could not do it accurately) what amount of business 
he was likely to do there. It appears to me that the 
volume of business done in a public-house as apparent 
to the man in the street, if I ma}' use such an expression, 
is the very first thing that a tenant proposing to make 
an offer for such a house would take into consideration. 
That really is all that the arbitrator has done. That, 
according to the case before Lord Denman to which 
Mr. Bray referred us, is clearly one of the circum- 
stances which would guide a person valuing the rent of 
such a house as this. 

I think that the judgment of the Court of Appeal is 
perfectly right, and I do not think it is necessary to say 
anything more, because it is very inexpedient to multiply 
decisions, or to paraphrase the language of an Act of 
Parliament, or to lay down anything which in another 
case could be treated as a rule. All we have to consider 
is whether, in the peculiar circumstances of this case, the 
arbitrator is right or wrong. I think he is perfectly right. 
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1899—1900. Therefore I move your Lordships that this appeal be 
OABTwmiGHT dismissed witli costs. 

V. 

SCTXCOATES 

Fkiun. Lord Morsis : My Lords, I concur, and I especially 

concur in the opinion that this is a very plain case. The 
Act of Parliament states very concisely that the question 
to be solved by the Quarter Sessions or by the arbitrator 
is, What would it be reasonably expected that the premises 
would let for to a tenant ? That has been paraphrased 
(and personally I do not object to it) into what would a 
hypothetical tenant pay ? Now there does not appear to 
me to be any law at all in that question. I am told that 
two great divisions have been made by those who have 
built a superstinicture of law on that rather simple line in 
the Act of Parliament — into what are called '* exceptional" 
cases and "ordinary " ca^s. I can find no such distinction 
in the Act of Parliament. The Act of Parliament leaves it 
general. The tribunal that has to assess is to decide 
what the premises would be reasonably expected to be let 
for. That may in certain cases, like railways, gas 
companies, docks, &c., be most difficult to ascertain, 
because there is no probability — I might almost say no 
possibility — of considering that there a tenant would ever 
arise to take it. Therefore in that case a tribunal is 
obliged to resort to a discussion as to the amount of 
profits that have been made, and to deduce some sort of 
estimate in a rough way from that to solve the problem 
of what the hypothetical tenant would pay. 

The present case relates to a public-house, which I 
presume is at a corner (they generally are, so as to 
capture two streets), and it is said that it was not com- 
petent for the arbitrator as a matter of law to take into 
consideration the amount of profits, or to weigh that in 
his mind largely or lighth* — I am sure I do not know 
which, because this case has been rather dealt with as if 
appeals could be made to the Court of Queen's Bench, to 
the Court of Appeal, and to this House, as to whether the 
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arbitrator came to a right conclusion not in point of law, 
but in point of fact. What error did he make in point 
of law ? He asked himself almost the first question that 
a hypothetical tenant would ask, namely, Is this a house 
doing a good business or a bad business ? Is it a house 
with what is popularly called a roaring business, or is it 
a house that is going down for some reason or other, such 
as there being other houses in its neighbourhood ? That 
is the very iii*8t question that a hypothetical tenant would 
put to himself. What have been the profits made in it ? 
Because that is the best proof as to whether it is doing 
a good business or not. True, it is said A. B. might 
make good profits, but C. D. might not. All that it is to 
be presumed the arbitrator would consider; he would not 
value it on the principle that it was always to have super- 
latively good occupiers or the worst of occupiers. I 
suppose he would, as a sensible man, take a sort of 
average between them. The contention, as I understand, 
is that the arbitrator in deciding that question as to what 
a hypothetical tenant would pay is to be precluded as a 
matter of law from entering upon the very question which, 
as I have said, in my opinion is almost the first question 
that the hypothetical tenant would put. It is true that 
the best way of ascertaining what the trade was which was 
going on would be the production of the books of the 
then tenant ; but that was objected to. It is suggested 
that Dodds v. South Shields Union [1895], 2 Q. B. 133, 
decided that that is improper evidence. If it so decided, 
I can only say that I entirely disagree with it, and not 
being bound by it here as the Lord Chanckllor was 
when sitting in the Court of Appeal — if it goes that length 
(I have not had an opportunit}' of looking into it) — I am 
entirely of an opposite opinion. 

It is said that this would be an inquisitorial inquiry, a 
mischievous one, and several other adjectives are applied 
to it. I do not see how it is inquisitorial if the parties 
themselves are ready to bring the evidence forward. 
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Caktwbjght h^ ^s not in this inquisition threatened with the screw, 
and if he chooses not to bring forward his books he need 
not do so, and the arbitrator is then obliged to forage 
about for ascertaining, in the best way he can under these 
circumstances, what the profits would be. As I have 
said, that question in my opinion is one of the most 
important factors in arriving at a conclusion as to what a 
sensible man would pay as rent for the premises. 

Mj' Lords, on these grounds I am clearly of opinion 
that the decision of the Court o{ Appeal should be 
affirmed. 



Lord Shand : My Lords, I am of the same opinion. 
The simple question which had to be answered by the 
arbitrator, and which this House has now to consider in 
dealing with his awai'd, is. At what rent would the premises 
be reasonably expected to let from year to year ? I am 
of opinion with your Lordships that the arbitrator has 
taken tbe proper elements into view in deciding that 
question. 

It may be that in a case of this class it is not com- 
petent to prove, as tbe Courts have held in Dodds* case, 
the amount of the actual detailed profits made by the 
tenant in the particular house in bygone years. Tlie 
true ground for so holding is, I think, that such proof is 
or might be of an inquisitorial character. I can very 
well understand that on the part of the tenants it may be 
a very reasonable objection for them to make to evidence 
of that kind that it would rip up affairs which they are 
not bound to disclose to the public in questions of this 
kind. If it were not so, it seems to me that such evidence 
would be admitted as an important element in ascertaining 
what trade has been done in the house ; for really it 
api)ears to me that this would be the element of all others 
which a tenant might be expected to take into view in 
fixing the rent he ought to give for the premises. In this 
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case, the arbitrator made the trade actually done the main 
element in ascertaining the trade which might be expected 
to be done, and in reaching the rent which might reason- 
ably be expected. In doing this I am of opinion that he 
was right, and I therefore concur with your Lordship that 
the appeal ought to be dismissed. 
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Lord Davey : My Lords, I am of the same opinion ; 
and I am so entirely satisfied with the judgments that 
were delivered in the Court of Appeal that I should not 
trouble your Lordships with any observations were it 
not for the use which has been made in the argument 
addressed to your Lordships of Dodds v. South Shields 
Union. My Lords, that case has been presented to us 
by Mr. Balfour Browne and his learned junior as if it 
laid down some great principle of law. They elevated 
the distinction that is drawn between exceptional cases 
and cases which are not exceptional into a principle of 
law, and they have gravely argued before your Lordships 
that evidence which is admissible in the one case is not 
admissible in the other. Now, my Lords, I say at once 
that I do not understand Dodds' case to have laid down 
any rule of the law of evidence. In my opinion, the 
learned Judges merely intended to sanction the practice 
which had obtained in dealing with these cases of rating. 
I do not understand them to have laid down any new 
principle nor any old principle in the law of evidence, 
and if I thought that they had intended to lay it down 
that evidence which would be admissible in what the 
learned counsel is pleased to call exceptional cases would 
not be admissible in point of law in another case, all I 
can say is, I should hesitate very long before I accepted 
Dodds* case as correctly laying down the law. 

My Lords, the question whether evidence of a particular 
class is or* is not admissible in prosecuting the inquiry 
which the statute prescribes to us, namely, what rent a 
tenant from year to year might reasonably be expected to 
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Cabt^rioht the form of the inquiry be, whether the inquiry be of an 
e ^' easy or of a complex character, whether it be in a case 
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Union. that occurs frequently in ordinary life or in one that 
LordDavey. ^^^^^ occuTs occasionally. It appears to me that all that 
Dodds' case purported to do was to lay down a convenient 
rule of practice. It may be shortly stated, paraphrasing 
the language used by the learned Judges and giving my 
own interpretation of it, that where the premises in 
question are premises of a character which has what 
may be described as a market price, where a valuer 
acquainted with that class of property can come and 
say : ** Property of the class to which these premises 
belong lets for so much a year. I can readily procure a 
tenant for the premises for so much, and I cannot procure 
a tenant for more " — then you do not want to go into 
the trade done on the premises. You have there what 
the statute prescribes to you, and if you have evidence 
of that kind, if you have the market price, and what 
Blackburn, J., not using, I take the liberty to say, his 
own language, but that of Adam Smith, calls the result 
of the "higgling of the market," you do not want to go 
into evidence of the particular character of the trade done 
on the premises, and in that case it is an exceedingly 
convenient rule of practice that you should not allow 
questions of an inquisitorial character, which may be 
vexatious and mischievous, to be addressed to the occupier 
of the premises unnecessarily. 

Now, my Lords, what is the true principle upon which 
this inquiry is to be conducted ? I conceive it is that 
stated by Lord Blackburn in Mersey Docks v. Liverpool 
(1873), L. R. 9 Q. B. 84. It is quoted in the judgment 
of Collins, L.J., but I will take the libertj' of beginning 
to read a little earlier. ** If the hereditaments," he says, 
"are such as to afford peculiar facilities for carrying 
on any kind of business, that facilit}'^ does, beyond all 
question, enhance the value of the occupation ; but 
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though the profits which may be reasonably expected 
to arise from such a business no doubt form an element 
in estimating the enhanced value of the occupation of the 
premises, the actual profits made do not form any element 
except in so far as they afford evidence of what might be 
reasonably expected to be made from the occupation of 
the premises affording facility for carrying on such a 
business." I say, my Lords, in answer to a suggestion 
that was made from the Bar, that in my opinion Lord 
Blackburn there intended to lay down, and was laying 
down, a genei*al principle applicable to all such cases, 
and not merel}' one that applied only to exceptional 
cases, where there is no market value or price or letting 
rent to which you can refer. And, my Lords, I venture 
to think that that is founded upon common sense. I 
repudiate this distinction, which has been made so much 
of, between exceptional and ordinary cases. You have in 
each case to find out the best way you can what is the 
rent which a tenant may be reasonably expected to give ; 
and if the best way under the particular circumstances is 
to ascertain the use which is made of the premises and 
the trade which he might reasonably expect to carry on 
there, or, in other words, the facilities afforded by the 
premises for the carrying on of a large trade, that 
appears to me to be a most primary and elementary con- 
sideration in each case. If you are to take into account 
the fact that the premises command a trade, you must 
surely ask, What trade ? Is it a large trade, or is it a 
small trade ? And I do not know myself any better test 
of what trade they may be expected to command than the 
trade which they actually do command. It is not that 
you rate the profits ; it is not that 3^ou rate the man's 
skill and judgment and discretion in the mode of carrying 
on the business ; but you have to ascertain what sort of 
a trade the hypothetical tenant, as he is called, may 
reasonably expect to be able to carry on on those 
premises. 
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1890—1900. My Lords, I entirely agree in a passage in the Lord 

Oaktwmoht Chancellor's judgment, which I will take the liberty of 

SctJLcoATBft quoting and adopting as an expression of my own mind. 

Union. His Lordship says (a) : — " It would be to my mind one 

Tiord Dayey. of the most extraordinary things in the world if you 

could give expert evidence that such and such a house 

would be likely to command such and such a business, 

and yet not be able to verify that a prUn-i opinion by 

proof of the fact that it did command such a business." 

A. L. Smith, L.J., says (b) : " You may call it goodwill, 

or anything else you like, but it is legitimate evidence to 

show not only that it is a house capable of carrying on a 

good trade according to the matters which have to be 

taken into consideration by the hypothetical tenant ; and 

he fortifies that evidence by saying, ' It is can*ying on a 

good trade because I see such and such things going on 

every day.' " My Lords, that appears to me to sum up 

the whole of this case. 

Lord Brampton : My Lords, I am of the same opinion. 
It appears to me that, according to the dictates of good 
sense, the aribitrator has taken a very proper and correct 
view of the matter. The purport of the inquiry was, what 
would a tenant who desired to can*y on the business for 
which the house is adapted in that house give as rent to 
a landlord who was willing to let the premises to him on 
a reasonable rent ? It is said you must look at the 
value of the surrounding property, or at all events you 
are not to take into consideration the actual amount of 
the profit that was capable of being made in that house 
which is the subject of the inquiry. 

My Lords, in the first place the proposition which is 
put forward by the arbitrator in the award which I have 
before me is this : — " I find as a fact that any person 
desiring to become a tenant of the appellant's premises in 



(a) See p. 176, supt^, 

(6) See pp. 179, 180, mpra. 
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order to occupy them as a public-house would endeavour 1899—1900. 

to ascertain the trade actually done thereon by reference 

to the weekly or yearly takings or otherwise before 

deciding what rent he would pay.'* Undoubtedly that is 

the course that any prudent intending tenant would take, 

and the question is how he is to be satisfied with regard 

to what profits he could make if he did become a tenant 

and carried on the business in the house for which it was 

adapted. The house itself stands at the corner of the 

street, a very eligible position for a public-house. It is 

admirably adapted for the purpose of doing a large 

business, and it has a licence. The business that was 

carried on therein undoubtedly has yielded, as is admitted 

on all sides, a very considerable profit, and that profit in 

that position in that part of the town can only be made 

whilst the house stands there imapproached by any other 

of the same character. It can only be made by using 

that house, which has a licence already attached to 

it, in the way in which it has been used by the tenant 

for the last nineteen years. There is every reason to 

suppose that the customers who have been going there, 

spending their money and consuming liquor there, will 

continue to do in the future just as they have done in 

the past. 

Now it is said that the trade is not to be taken into 
consideration. How would the landlord himself look 
at the matter apart from the tenant altogether? He 
would say : '^ 1 have a house ; it is a house capable of 
enabling a man to earn by diligence and the application 
of his own personal abilities 1,0002. a year in that house. 
He wants to hire it from me ; I am not going to let it to 
him for a mere percentage representing the interest upon 
what I have laid out in bricks and mortar upon the house, 
tliat would not represent what I think the value of the 
house is; it is upon a spot where custom is attracted 
to it ; if he can make 1,000Z. a year, as I think he can, I 
must have a suitable proportion, at all events a bigger 

R A o 



194 



HOUSE OF LORDS. 



V. 

ScrLCOATK8 

Union. 

Lord 
Brampton. 



1899—1900. rent than I should have if the house were only capable of 
Cartwbioht yielding him a profit of lOOZ." My Lords, I will put the 
case in this way : Supposing in a street which runs at 
right angles to another street, so as to form in point of 
fact two streets, two ordinary houses are built both alike in 
all their materials and in the accommodation which is 
provided. They are each licensed. The one house is let 
at 200{. a year ; but in that house there is very little 
custom done, but yet there is enough custom there to 
support a man who pays his 200Z. a year rent, and he is 
quite satisfied to pay that in that house. The house on 
the opposite side, at the opposite comer of the street, is 
capable of enabling a man to earn 1,000{. a year. Is it 
right or reasonable, or good sense, to suppose that the 
landlord would let the one house for 2002. a year to a man 
who would earn by diligence 1,000Z. a 3'ear in that house 
simply because the two houses were like each other? 
He must take into consideration the capability of the 
house, the position it is in, and the power it gives to 
a tenant who properly occupies it to make a very large 
sum of money for his own profit. It seems to me that 
common sense would dictate the course I have suggested 
to the landlord. 

Now, my Lords, what has the arbitrator done, according 
to the finding ? for I rather prefer to take the language of 
the arbitrator himself. What has he found? He sa^'s : 
^' I hold that, although the profits of the trade as such 
cannot be rated" (nobody contends they can), "yet in 
estimating the rateable value of a public-house, if the 
ability to carr}- on a gainful trade therein adds to the 
value of such public -house., that value cannot be excluded 
merely because it is referable to the trade." I think he 
has very properly found that, although the profits in this 
house cannot themselves be assessed according to their 
value as profits, yet the power to earn them in that 
house increases the value of that house. I think that 
that is properly found by the arbitrator in the award he 
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has made, and I therefore concur entirely in thinking that 
this appeal ought to be dismissed with costs. 

Lord Robertson : My Lords, I entirely concur, and I 
desire only to express my special agreement in the 
remarks made upon the previous cases by the Lord 
CHANCEiiiX)R, Collins, L.J., and my noble and learned 
friend Lord Davby. 

Appeal dismissed, 

[Note. — There were three similar appeals by other 
occupiers of public-houses against the Sculcoates Union; 
they followed the event of the above case.] 
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Ellis r. Cambkrwell Union. 

Supplemental List — Alteration in Value — Valuation [Metropolis) Act^ 
1869, M. 46, 47 — Public-house — Premium Paid on Transfer of 
Lease — General Rise in Public-house Values, 

A public-house in the metropolis was assessed in the quin- 
quennial list made in 1895 at 405/. rateable value, and inserted in 
a supplemental list made in 1897 at 4852. The lease had changed 
hands in 1896, when the appellant, who was now the occupier, had 
paid a premium of 16,400/. therefor. The assessment in the 
quinquennial list had apparently been based on a supposed 
premium of 6,400/. There had been no structural alteration 
since that list was made, but there was expert evidence that the 
value of the house had increased by 100/. between April and 
October, 1 896. The Quarter Sessions found that there had been an 
alteration in the value of the house (by way of increase) between 
April, 1896, and April, 1897. 

Held by the Court of Appeal (reversing the judgment of the 
Queen's Bench Division), that there was no evidence of an 
alteration within the meaning of s. 46 of the Valuation 
(Metropolis) Act, 1869, in the value of the particular hereditament 
in question — (1) because there was nothing, to show what premium 
had been paid on a previous transfer of the lease, and therefore 
nothing with which to compare the premium paid in 1896 ; and (2) 

o2 
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1899 — 1900. because the expert evidence above mentioned was consistent with 

Ellis ^ general rise in values resulting from general prosperity. 

if. Held by the House of Lords, affirming the decision of the Court 

Cambuiwell of Appeal, that, although it was not necessary for the making of a 

^'^^* provisional or supplemental list that there should be a structural 

alteration, yet there must be some change of circumstances 

affecting the value of the particular hereditament, and that the 

burden of proving this was upon the respondents, who sought to 

alter the valuation list, but that it was impossible to lay down a 

general rule defining the change of circumstances that must be 

shown. 

Appeal from a decision of the Queen's Bench Division 
upon a Special Case stated by the London Quarter 
Sessions in an appeal against a supplemental valuation 
list. 

The following was the Special Case : — 

1. The appellant is and has been since October, 1896, 
the occupier of a public-house known as the * Adam and 
Eve,' High Street, Peckham, in the parish of Camberwell. 

2. At the quinquennial valuation in 1895, the gross and 
rateable values of the public-house were fixed at 485Z. 
and 405Z. respectively, which values were duly entered in 
the quinquennial valuation list made in that year. 

3. By a provisional list made in December, 1896, the 
assessment of the public-house was increased by the 
overseers to 600Z. gross and 5001. rateable value; and 
objection was made by the appellant to the increased 
assessment on the ground that the public-house had not 
in the course of the year in which the said provisional 
list was made increased in value by the addition thereto 
or erection thereon of any building, nor had there been 
any increase of value from any cause within the meaning 
of s. 47 of the Valuation (Metropolis) Act, 1869. 

4. At the hearing of the objection the assessment 
committee endeavoured to get from the appellant infor- 
mation as to the premium given by him for the lease of 
the said public-house. This information the appellant 
refused to give, and the assessment committee after 
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hearing the objection and viewing the public-house 
reduced the assessment objected to to 5752. gross and 
485/. rateable value. 

5. In the supplemental valuation list made in 1897 
the appellant's public-house was again valued and 
assessed at 6751. gross and 485Z. rateable. 

6. The appellant duly objected to the said valuation, 
and on appearing before the assessment committee 
contended inter alia — 

(1) That the public-house had been improperly in- 

cluded in the aforesaid provisional list, and 
therefore ought not to be included in the said 
supplemental list, and was therein too highly 
rated ; 

(2) That no alteration in the value of the public-house 

had taken place during the twelve months pre- 
ceding the making of the said supplemental 
valuation list within the meaning of the Valuation 
(Metropolis) Act, 1869 ; and 

(3) That the overseers were not in law entitled to 

consider or in any way to act on any sum of 
money paid or supposed to have been paid for 
the public -house either since the date of the 
valuation hst in force at the time of the making 
of the said provisional list or at alL 

7. The assessment committee, after hearing the 
objections, refused to gi*ant the appellant any relief, and 
the appellant appealed to the Quarter Sessions. 

8. At the hearing of the appeal counsel for the 
appellant again objected to any questions being asked or 
any evidence being given about the premium paid by the 
appellant. The Court, however, oveiTuled the objection ; 
and the fact was elicited by respondents on cross-examina- 
tion that the appellant had paid 16,4002. as the 
consideration for his lease. No evidence was given as 
to the precise amount of the premium paid in 1895 or 
any time previously, but it was admitted by one of the 
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appellant's witnesses that, assuming tlie valuation 
appearing in the quinquennial list made in 1895 to 
have been calculated according to the method usaallj 
adopted in the parish of Camberwell, the valuation must 
have been based on a supposed payment of a premium of 
about 6,400/. The assessment committee, however, at 
tlie time of the revision of the quinquennial valuation 
list did not in fact know the precise amount of the 
premium which had been paid b}' the then occupier. 
Evidence was given by a valuer on behalf of the 
respondents that there had been since the date of the 
quinquennial valuation list a general appreciation of 
licensed premises throughout the metropolis, and that in 
his opinion the annual value of the public-house had 
between April and October, 1896, increased by about 
lOOZ. It was, however, admitted that there had been no 
structural alteration to the house. No evidence was 
given of any circumstances specially affecting the annual 
value of the house. The respondents contended they 
were not bound to give any such evidence, but that it was 
enough for them to show that the value had in fact 
increased. .It was further admitted that no public-houses 
had been placed in the provisional or supplemental lists 
except such as had in fact been sold since the date of the 
quinquennial valuation thereof, although public-houses 
in the neighbourhood had generally increased in value. 

9. For the assessment committee it was contended 
that it was not necessary that there should be a structural 
alteration of the rated premises in order to warrant their 
insertion in a supplemental list ; that the facts herein- 
before mentioned as to the premiums given for the lease 
of the public-house were evidence of an alteration in 
matters stated in the quinquennial valuation list 
during the months preceding the making of the said 
supplemental list within s. 46 of the Valuation 
(Metropolis) Act, 1869 ; and that the payment of such 
premium showed that there had been such a material and 
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unforeseen alteration of the value of the said public-house 1899—1900. 

as to warrant its insertion in the said supplemental list. Ellis 

10. For the appellant it was contended that the facts c\mbbrwbll 
hereinbefore mentioned were not in law any evidence of Union. 
an alteration within the meaning of s. 46 (1) of the 
Valuation (Metropolis) Act, 1869 ; and that all evidence 

as to the amount of premium paid by the appellant for 
the house in October, 1896, was irrelevant and in- 
admissible ; and that the amount of such premium, in the 
absence of any evidence save as hereinbefore stated as to 
the premiums previously paid, could not afford any 
indication of an alteration in the value of the house. 

11. The Court of Quarter Sessions gave judgment in 
the following terms : — 

" We find that, although there has been no structural 
alteration in appellant's premises between April, 
1896, and April, 1897, there has been an alteration 
in value in these premises by way of increase in 
that period. 

*' The appellant has failed to establish in our opinion 
that the alteration in gi'oss and rateable values 
made by the assessment committee in the - 
supplemental list is in excess of the actual 
increased value within the statutory period ; and 
we confirm the alteration of the list made by the 
assessment committee with costs." 

The values in the supplemental list were, therefore, 
ordered to remain as assessed by the assessment committee. 

12. The questions for the opinion of the Court are — 

(1) Whether the alteration in value which took place 

during the twelve months preceding the making 
of the supplementary vahiation list was in Liw 
an alteration within the meaning of s. 46 (1) of 
the Valuation (Metropolis) Act, 1869 ; 

(2) Whether the amount of premium paid by the 

appellant in October, 1896, for the said premises 
ought to have been received in evidence ; 
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(3) Whether the amount of such premium was in law 
anv evidence of an alteration within the meanin<y 
of the sub-section. 
13. If the Court shall answer all the foregoing questions 
in the affirmative, then the order of Sessions is to be 
affirmed ; and if the Court shall answer all or an}' of the 
said questions in the negative, then either the order of 
Sessions is to be quashed, and the gross and rateable 
values of the house are to be reduced to 485?. and 405/. 
respectively, or the premises struck out of the supple- 
mental valuation list, or the Court is to make such 
further or other order as to the Court shall seem fit. 

The Divisional Court (Lawrance and Channell, JJ.) 
answered the questions in the affirmative, and affirmed 
the decision of the Quarter Sessions. 

The appellant, Ellis, appealed. 

K. Littler, Q.C., and E. Pane, Q.C. {W. Russell with 
them), for the appellant: To justify the insertion of a 
hereditament in a supplemental list, the alteration must 
be either an alteration in the structural value of the 
hereditament, or some other alteration aflfecting the par- 
ticular premises, not an alteration in the general prosperity 
of the trade or the neighbourhood. For instance, the turn- 
ing of a cul-de-sac into a thoroughfare would be a special 
circumstance, such as is contemplated by the Act, as 
regards a house situated in that street. The Valuation 
(Metropolis) Act, 1869, intends that the valuation shall 
ordinarily continue for five years, so that everyone may 
know on what basis his rating stands for that period. It 
is only if some special circumstance arises that the list is 
to be altered : s. 47. See R, v. Poplar Union (1883), 
11 Q. B. D. 721, 13 Q. B. D. 364, Met. Rat. App. 347 ; 
R. V. New River Co. (1879), 4 Q. B. D. 309. 

Evidence of the premium paid was not admissible, for 
it was not paid in respect of rent, but of other matters : 
Dodds V. South Shields Union [1895J , 2 Q. B. 133; 
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Bradford-on-Avon Union v. White [1898], 2 Q. B. 630. 
The rise in premiums is due to the desire of brewers to 
control the trade ; they compete for long leases of public- 
houses, and would not compete for a tenancy from 3'ear 
to year. 

The alteration that is here in question is not one that 
speciall}^ affects the particular property rated ; it affects 
all the public-houses in the metropolis. 
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MctcmorraUy Q.C., and Walter C. Ilyde for the 
respondents : Unless it can be shown that there is no 
eridence to justify the finding of Quarter Sessions, it is 
not competent to this Com*t to review that finding. 
There ii\'as evidence to show that there had been an 
appreciation in the value of public-house property in 
London, and that this particular hereditament had thus 
increased in value. In order to support the making of a 
provisional list it is not necessary to show tliat there 
has been any structural alteration in the hereditament or 
any alteration ejusdem generis : li. v. St. Mary, Islington, 
Ryde's Rat. App. (1886— 1890), 272. Where any particular 
hereditament can be shown to have increased in value in 
any particular year, it is to be put into a provisional 
list ; and its insertion in a supplemental list follows in 
due course. The fact that a premium of 16,400Z. was paid 
by the appellant in 1896 as a consideration for his lease 
was admissible as evidence of an alteration in value in 
that year, because some portion of the sum so paid must 
have represented capitalised rent. Evidence was given 
by a valuer that the value of the house had increased by 
lOOi. during the year 1896, and, whether he was right or 
wrong in his opinion, the fact that they had such evidence 
before them was sufficient to justify the finding of the 
Quarter Sessions. 

Cur. adv. vult. 



The judgment of the Court (Lord Russell of 
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1899—1900. KiLLOWEN, L.C.J., A. L. Smith, L.J., and Vaughan 
Ellib Williams, L.J.) was delivered by 

V, 

Camkruwell 

i:mon. Vaughan Williams, L.J. : The 43rd section of the 

Valuation (Metropolis) Act, 1869, which, as the preamble 
states, was passed to secure uniformity in the assessment 
of rateable property in the metropolis, provides that the 
valuation list shall last for five years, " subject to any 
alteration that may be made b}' any supplemental or 
provisional lists as hereinafter mentioned." 

Now, alteration is provided for in the 46th section and 
the 47th section. The former provides for supplemental 
valuation, the latter for provisional valuation. Supple- 
mental valuation takes place at the end of each year. 
The old list is then to be supplemented by making a new 
list of all the alterations which have taken place within 
the last twelve months. If there are no such alterations 
which make a supplemental list necessary in any of the 
matters in the valuation list (which, of course, includes 
gross and rateable values), the overseers are to send to 
the assessment committee a certificate to that effect. 

Provisional valuation deals with the alteration by 
increase or decrease in value of a particular hereditament 
" from any cause '* during the twelve months. The pro- 
visional valuation takes effect immediately and remains in 
force till the making of the supplemental or other valua- 
tion list at the end of the year. The alterations in the 
supplemental list seem to be the confirmed provisional 
valuation. It seems to follow that, whether one is dealing 
with the supplemental list or the provisional list, the 
question whether there has been such an alteration in 
the valuation of the premises as to justify an alteration 
in the valuation is the same in either case. 

Now, what are the conditions of such an alteration? 
It seems to us they are these. First, the alteration in 
value must be such that if the fact relied on as con- 
stituting the alteration had been present at the time of 
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the original valuation, it could properly have heen taken 1899— 1900. 
into consideration in ai*riving at the assessment ; Elus 
secondl}^ that the fact constituting the alteration in ^ "• 
value should affect the hereditament in question in par- Union. 
ticulai\ We do not think that a general rise in value VHu^haii 
would be a fact constituting such an alteration. This, Willianw, L. J. 
it seems to us, would be inconsistent- with the expressed 
intention of the Act that the valuation list should 
remain in force for five years. Moreover, we do not think 
that a mere proof of a rise in value of a class of here- 
ditaments, including the ones sought to be dealt with by 
the provisional or supplemental valuation, would of 
itself justify a new valuation under ss. 46 and 47, because 
such a rise in no way negatives a general rise in the 
values of hereditaments of all classes. After all, the 
rise in the value of licensed houses generally depends on 
a general cause, such as prosperous times, which give the 
mass of the i)eople more money to spend in the luxuries 
of life, whether drink, or bread, or meat, or clothing, or 
sight-seeing, or houses, or anything else. The licensed 
victualler will obtain a higher i)rice if he sell his i)ublic- 
house ; the butcher or the baker will obtain a better 
price if he sell his business ; theatres and music-halls 
will be easy to sell; houses and leases will command 
good prices to let and to sell. 

All this flows from one cause : the prosperity of the 
people. We do not think that ss. 46 and 47 apply in 
such a case to any class of hereditaments increased in 
value as a class by a cause affecting all classes, such as 
general prosperity. The fact, however, that the increase 
in value affects a class as a whole, will not exclude the 
increase from the operation of these sections provided 
that it is shown that the increase in value arises from 
some cause affecting merely the class, and not from the 
cause of general prosperity affecting all classes of the 
community. For instance, if the taste for cycling 
makes factories which are conveniently situated for this 
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1899—1900. manufacture command higher prices to sell or to let, this 
Klus is a cause affecting a class — that is to say, the class of 

CAmBRWELL premises suitable for cycle manufacturing, which go up 

Uxiox. in value by reason of a new fashionable taste ; but the 

Vaughan cause is independent of the general prosperit}' of the 

WilliaoLs L. J. community, and such an increase in value would justify 
an alteration wider ss. 46 and 47 during the currency of 
the quinquennial period of assessment. The same would 
be true if war sent up the value of premises licensed for 
the purpose of carrying on the manufacture of gunpowder, 
the cause of increase of value being independent of 
general prosperity. But in each case it is for those 
who alter the assessment to prove the nature and cause 
of the alteration in value. It is easy to do this where 
the increase of value ai'ises from some local cause affect- 
ing a class or some hereditaments in a class — for instance, 
when the building of a bridge sends up the value of the 
houses in a street thus made more accessible, or the 
removal of a cid-de-sac makes the houses or shops in a 
street more valuable from the increased traffic through 
the streets, or the houses in a residential street less 
valuable from the increase of noise. 

Betterment or depreciation of such a character, affecting 
all or some of the houses in a street, is clearly within 
ss. 46 and 47, and the cause of the increase in value 
is easy of proof. The proof is more difficult where the 
cause of the increase in value is not a local physical 
cause, but in our judgment the onus of proving that 
the cause of the alteration in the value of the heredita- 
ment in the preceding twelve months is a cause which 
does not affect all classes is clearly on those who seek 
to have a provisional or supplemental list made. 

These being the conditions for the application of 
ss. 46 and 47, let us see how far the facts stated in 
the special case show that there has been within the 
twelve months an alteration in the value of this public- 
house. Two sorts of alteration are alleged. First, a 
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witness says that in his opinion the value of the par- 1899—1900. 
ticalar public-house increased by lOOZ. a year in the Ellis 
twelve months in question, and he attributes this to the Camberwill 
rise in value of licensed houses throughout the metro- Union. 
l)olis. For the reasons which we have given, we do Vaugban 
not think that the onus on those who seek to say waiiams, L.J. 
that there has been an alteration in value within the 
meaning of these sections is satisfied by proof of a 
rise in value which is consistent with a general rise 
resulting from general prosperity. Secondly, it is said 
that the fact that this public-house had just been 
sold for 16,000Z. is evidence of an alteration in value 
within the twelve months. We think not. It may be 
that 16,0O0Z. was the very sum the vendor paid on going 
into possession in or prior to 1895. It is said — not so, 
because in such a case the valuation in 1895 would have 
been higher than it in fact was. That, however, depends 
on how much of that 16,000/. the assessment committee 
apportioned to personal goodwill or other matters not 
affecting the letting value of the public-house : see 
Bradford'on-Avon Union v. White [1898], 2 Q. B. 630. 

The questions at the end of the Special Case are 
these : — 

First, whether the alteration in value which took place 
during the twelve months preceding the making of the 
said supplemental valuation list was in law an altera- 
tion within the meaning of s. 46 (1) of the Valuation 
(Metropolis) Act, 1869. We answer this question as 
follows: — **No; there is nothing in the facts stated in 
the Case nor in the evidence stated to have been adduced 
sufficient to justify the conclusion that the alteration 
which took place during the twelve months preceding the 
making of the supplemental list was in law within the 
meaning of s. 46. It is quite consistent with such facts 
and evidence that the alteration in value resulted from 
general prosperity." Then come questions (2) and (3). 
Question (2) is whether the amount of premium paid by 
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the appellant in October, 1896, for the said premises 
ought to have been received in evidence. Question (8) is 
whether the amount of such premium was in law any 
evidence of an alteration within the meaning of the 
section. The answer to question (2) is, " Yes," and to 
question (8), " No, for although evidence of the amount of 
the premium is admissible, the amount of the premium 
was not in law any evidence of an alteration within 
s. 46 unless some evidence was given of the premiums 
previously made beyond that which appears by the case 
to have been given." 

Appeal allowed. 

The assessment committee appealed to the House 
of Lords. 

Balfour Brownef Q.C., and Macniorran, Q.C. (Ryde 
with them), for the appellant union, repeated the argu- 
ments used in the Court of Appeal, and added : Dodds v. 
South Shields Union [1895], 2 Q. B. 188, has been 
recently discussed by this House in CartwHght v. Scul- 
coates Union (supra, p. 167). The decision of this House 
ill Carttcright v. Sctdcoates Union has been given 
since that of the Court of Appeal in the present case, 
and is in our favour. 



Littler^ Q.C, Page, Q.C, and William Russell, for the 
respondent Ellis, were not called upon to argue. 

Earl of Halsbury, L.C : My Lords, in this case I 
am of opinion that the judgment of the Court of Appeal 
is right. The questions which are propounded to yom* 
Lordships seem to me to get rid of some of the difficulties 
which would arise if we were to give a theoretical opinion 
upon what the whole effect of the statute is, because the 
questions which are reserved for your Lordships are 
questions of law, as indeed they properly ought to be. 
With questions of fact your Lordships have nothing to 
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do. Indeed, if the Quarter Sessions had simply found 1899 -1900. 
that this public-house had increased in value from any £lli8 
cause, although they did not specify what the cause was, cambbkwbll 
and not reserved these questions of law for us, I do not Vxios. 
suppose that there would have been any process b}' Earl of Hak- 
which, if it were wrong, that finding could have been set ^"ry* ^^- 
right. Dealing with it as a question of fact, the Sessions 
would have been perfectly independent of any other 
tribunal ; and if they had found as a fact that there was an 
'' alteration of value " within the meaning of the statute, 
and that that amounted to an additional 1001. a year, 
there would have been no power to alter the judgment and 
set it right. 

But the Sessions have in this case, as they should have 
done, asked your Lordships questions on the facts which 
came before them. The first question they ask is this : 
'' whether the alteration in value which took place during 
the twelve months preceding the making of the said 
supplemental valuation list was in law an alteration 
within the meaning of s. 46 (1) of the Valuation 
(Metropolis) Act, 1869." Now *'the alteration in value 
which took place " assumes that there was an alteration, 
and that there was an alteration in value. That evades 
the real question which it is intended to ask by putting it 
in a compendious form. But when the Sessions have 
reserved that upon the case submitted to us, it appears 
to me there was no evidence whatever which would have 
justified them in saying that there was any alteration 
within the meaning of the statute, even if, as a matter of 
fact, the value of the house was greater in the one year 
than it was in the other. 

The Legislature by the Act of 1869, for very obvious 
reasons wishing to have a uniform assessment in the 
metropolis, and not wishing that from time to time these 
same questions should, at great expense to the parish 
and at great vexation to the ratepayers, be reopened 
year after year, determined that for a period of five years 
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1899—1900. the assessment once made should continue in force, and 
that it should not be competent to raise again the 
question which would be ver}^ properly and appropriately 
raised at the period of assessment. That is the meaning 
of the Valuation Act. It having once been ascertained 
what the value is, the statute proceeds to point out 
exceptional and peculiar difficulties which might arise if 
it was unalterable altogether, and it proceeds to say that 
if there is any alteration in value in one particular 
hereditament, and that hereditament is either increased 
in value b}' the addition of structural alterations (and 
then they add the words) " or from any cause," the 
proposition that the assessment is to last for five years is 
not to be so inflexible there as to prevent, upon a proved 
alteration in the value either from a structural alteration 
or any other cause whatever, an inqmry into that 
circumstance. The words which follow the provision as 
to structural alteration are very wide words indeed, and 
it is very intelligible that the statute should not have 
attempted to define the circumstances under which such 
an alteration should be properly inquired into. But still 
if you give the construction to them which some words 
occasionally used by a learned judge might be supposed 
to give them, namely, that you shall not inquire into any 
alteration in value unless the value is altered, what would 
be the meaning of the statute altogether ? Unless there 
is some circumstance beyond the mere fact of alteration 
in value to give rise to the inquiry, the statute has done 
nothing, because in every case where the overseer said : 
** Oh, this has been assessed at too low a value, and I 
want it assessed at a higher value '* — in every case, 
without reference to any alteration of circumstances, the 
mere alteration of that which was put down as the value 
would justify a fresh inquiry. That, of course, would be 
an extremely absurd proposition, because the statute 
would enact with one hand a power which it took away 
with the other ; and one cannot suppose that the statute 
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would be so foolishly conceived. It would be disrespectful i«99— 1900 , 
to the Legislature to suggest that it had really elaborately Ellir 
enacted nothing. On the other hand, to lay down as a camberw 
rule a broad proposition which should embrace every Union. 
case would be extremely dangerous, even if it were not, Earl of Hals- 
as I think it would be, impossible. Each case must ^^» I^-C. 
depend upon itself, and in dealing with this particular 
matter I protest that I am not laying down any other 
general principle than this : that I think there must be 
something beyond the mere suggestion of the valuer that 
the house is worth more than it is assessed at. If there 
is nothing more than that, it seems to me there is nothing 
upon which a court ought to act, because that would be 
in effect to repeal the statute. 

Therefore, my Lords, I say, in answer to the first 
question, that, as a matter of law, the mere giving of 
evidence that the house is worth more than the value 
assessed at the quinquennial valuation is not evidence of 
an " alteration " in law which ought to be received. 
Now it is remarkable to observe that, giving the narrowest 
interpretation to those words, there is no evidence in 
this case at all of what was the supposed value at the 
period of the quinquennial valuation. The reason for 
that is obvious enough, because that valuation is con- 
clusive on the parties, conclusive, that is to say, in any 
attempt to say that it was wrong, that is, absolutely the 
valuation which has been arrived at. But I should have 
thought that, even if the mere alteration in value was 
the thing relied upon, the evidence ought to have been 
somewhat of this character : '' Such and such was the 
value of the house at that date ; the value of the house 
now is a great deal more, and therefore I have proved an 
alteration in the value of this public-house." I do not 
say that that would have been sufficient, but it would 
have given some colour to the argument ; but here there 
is absolutely nothing. The gentleman who is called as 
an expert witness is called to say: "I had a premium 

R.A. P 
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1899—1900. paid when this man entered." That might be evidence ; 

Ellis I think the second question must be answered in the 

^' affirmative, that it is evidence ; but although it is evidence, 

tJxiox. it comes to nothing unless you establish a comparison 

Earl~or~Hnl8. between the two periods and show that you have got an 

bury, L.C. enhanced premium given; but nothing of that sort is 

suggested. I decline to go into the curious ratiocination 

by which it was suggested that there must have been a 

less premium given before than was given then, because 

it seems to me to be rather reducing it to an absurdity. 

I say that there was no evidence at all of comparison, 

and it is only if there is a comparison that this is 

relevant or useful evidence. Of course the fact of what 

was given by way of premium is evidence, and the 

Sessions were right in receiving it ; but what I point out 

is that unless there is a term of comparison, although it 

is admissible evidence, it comes to nothing. 

The third question is '' whether the amount of such 
premium was in law any evidence of an alteration within 
the meaning of the sub-section." By itself it is no evi- 
dence in law of anything. It may be it shows what is the 
value of the public-house at that moment. I do not mean 
to say that it is not relevant evidence to show what is the 
value of the public-house, but as a term of compaidson, 
when you have nothing to compare it with, it establishes 
nothing whatever as a matter of law. 

Under those circumstances, my Lords, it appears to me 
there was no e^^idence at aU upon which any tribunal 
would be entitled to come to the conclusion that there was 
an alteration of circumstances such as I think was pointed 
out by CooKBURN, C.J., as giving rise to the permissibility 
of a fresh inquiry as to the value of the house. 

My Lords, I have said that I agree that the judgment 
of the Court of Appeal is right ; but I hesitate very much 
to adopt all the reasoning of Vaughan Williams, L.J., 
because, although there are some illustrations which his 
Lordship gave with which I concur, yet where he deals 
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with the question of increased trade in the cycle industry ih99— 1900. 
or such general propositions as that a war might affect Ellis 
the value of premises licensed for the purpose of carrying 0\MBKBirELL 
on the manufacture of gunpowder, and so on, I hesitate Union. 
ver}' much to say that those are circumstances which could Earl of Hals- 
be properly referred to, looking at the statute, which con- ^^^7^ ^-'•^• 
templates an alteration of circumstances in respect of the 
particular hereditament that is to be rated. That is the 
guiding line ; and although I agree that the opening of a 
bridge, the opening of a new street — all these things 
which haye relation to the particular hereditament to be 
rated — might be properly applicable and properly con- 
sidered (in relation to an alteration of circumstances) to 
allow the hereditament to be valued again, when we are 
dealing here with the alteration contemplated by the 
statute it appears to me that the topics referred to by 
the learned Judge are too wide and too much outside the 
particular hereditament in respect of which the inquiry is 
to be held to be properly applied and considered for the 
'purpose of establishing the proposition sought to be 
proved. 

My Lords, under these circumstances I move your 
Lordships that this appeal be dismissed with costs. I 
will only say that in giving judgment in this case I am 
simply endeavouring to give judgment upon these facts 
alone. I lay down no general proposition of law beyond 
this : that the statute has to be construed in each case 
and applied to the circumstances of each case. It appears 
to me that anything more dangerous, even if it were 
possible, than to lay down exactly where you are to draw 
the line it would be difficult to conceive. I therefore say 
that I think this judgment of the Court of Appeal is right 
in this case, for the reasons I have given, and I move 
your Lordships to affirm it accordingly. 

LoBD Shakd : My Lords, I have come, after listening 
to the very able argument which has been addressed to us, 

p2 
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to the same conclusion with your Lordships, that this 
appeal ought to be dismissed. It appears to me that the 
argument maintained by the learned counsel for the 
appellants is substantially contradictor}^ to the principle 
of quinquennial valuation. The statute undoubtedly lays 
down the rule that there is to be a quinquennial valuation, 
and that it is only in the case of alterations in the value, 
which I think must be clear and explained upon grounds 
which the statute will admit of, that there is to be an 
alteration made in that valuation afterwards during one 
of the years of the current period of five years. It is 
required that the alteration must be proved. In that case 
the first clause of s. 47 comes into operation, and that is 
really what we are construing in the present case. " If 
in the course of any year the value of any hereditament 
is increased by the addition thereto or the erection 
thereon of any building or is from any cause increased 
or reduced in value, the following provisions shall have 
effect.'* If you are to read those words ** is from any 
cause increased or reduced in value " in the wide way 
which is contended for by the appellants, it appears to me 
that you would have no longer a quinquennial valuation, 
but it would come to be substantially an annual valuation 
by the mere proof that the value of the subject had from 
some cause or other (I do not care what it may be) either 
appreciated or depreciated. My Lords, I do not think 
that can be the sound reading of the statute ; the cases 
have perhaps gone rather far in that direction. I think 
that the alteration must be something analogous, not 
necessarily closely analogous, but still analogous, to the 
case that is there put of " the addition thereto or the 
erection thereon of any building" or for some similar 
cause such as would affect the appreciation or depre- 
ciation of the particular building with which you are 
dealing. In this particular case the evidence alleged, as 
affecting apparently the mind of one witness only, of a 
large premium paid in the year before this attempted 
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re-Taluation took place really, so far as that goes, drops 
oat of the case. It was a scrap of CTidence suggesting that 
a large premium meant an increase in value ; but without 
a comparison upon substantial material with some other 
standard, such as the premium paid in the previous year, 
it is of no value. 

The case therefore now before the House rests entirely 
upon the statement contained in the special case which 
is to this effect : " Evidence was given by a valuer on 
behalf of the respondents that there had been since the 
date of the quinquennial valuation list a general appre- 
ciation of licensed premises throughout the metropolis, 
and that in his opinion the annual value of the said 
public-house had between April and October, 1896, 
increased by about lOOZ." But it is added : ** It was, 
however, admitted that there had been no structural 
alteration to the said public-house. No evidence was 
given of an}"^ circumstances specially affecting the annual 
value of the said public-house. The respondents con- 
tended that they were not bound to give any such evi- 
dence, but that it was enough for them to show that the 
value had in fact increased." As I have already said, if 
it is enough for them to show that only, you destroy the 
quinquennial valuation, and substitute for it an annual 
valuation, which is against the provision of the statute. 

My Lords, it appears to me to be clear that if 
** alteration " is alleged to have occurred either in the 
way of depreciation or in the way of appreciation the 
onus is upon the person making the statement to prove 
it. Some circumstance, I think, sj^ecially affecting the 
particular subject must be shown, as, for instance, as has 
been put by his Lordship on the Woolsack, the building 
of a bridge which has greatly increased the trafiSc and 
produced larger profits in comparison with what had been 
obtained before from a new locality, or the addition, as 
lias been suggested by my noble and learned friend 
Lord Davey, of a large factory in the neighbourhood which 
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has brought in an enormous amount of custom to the 
particular house or to the particular place, or, to take 
another illustration which has been put, the addition of 
pleasure-grounds to the particular house which, although 
there has been no additional building, have brought very 
hii^e profits to the occupier of the house. In all those 
cases there has been an increased value plainly arising 
from circumstances admittedly affecting the particular 
house. And in the same way it may be depreciated by 
the shutting up of a road or by the erecting of a new 
house next door in competition or by some other special 
circumstance of the kind. I think it must be taken 
generally that in each case some analogous circumstances 
must be proved to have caused either appreciation or 
depreciation. In this pailicular case nothing of the kind 
has been done, but there has simply been evidence that 
the value has risen. 

My Lords, I am not prepared to form a final judgment 
upon the cases which have been put by the Court of 
Appeal — the case of a taste for cycling causing a rise in 
value in the whole of the cycle factories and their profits, 
or a rise in tlie price of gunpowder causing a rise in all 
premises where gunpowder is manufactured — I doubt very 
much whether such circumstances would bear upon any 
question of this kind ; but it is not necessary to express a 
final opinion upon that matter at present. In this case I 
am clearly of opinion that there are no circumstances 
specially affecting the property in question which can 
entitle the assessor to raise the value. 



Lord Davey: My Lords, I am of the same opinion. 
The first thing, of course, that we have to do is to con- 
strue s. 47, " If in the com'se of any yeai' the value of 
any hereditament is increased by addition thereto or the 
erection thereon of any building or is from any cause 
increased or reduced in value," then the provisions which 
follow in the section apply. My Lords, I agree with 
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the learned Judges in the Queen's Bench Division that 1899— i»oo. 
those words cannot be confined to structural alteration or £|^i^i^ 
addition or anything of that kind, but I do myself think ^ ''• 

Cambbkwkll 

that the words "from any cause" are to be read as Uxiox. 
ejusdem generis in this sense, that it must be a cause Lorj^^iiiveT 
which affects the value of the particular propert3\ In 
other words, I think the point is very well put in the 
judgment of Vaughan Williams, L.J., that it lies upon 
those who desire to alter the assessment to prove the 
nature and cause of the alteration in value. What I 
mean is that it is not sufficient to say that there has been 
an alteration in value, but you must also point to some 
statable or definable cause to which that alteration is due, 
and that cause must be one which affects the assessable 
value of the particulai* property. It may affect the assess- 
able value of other properties as well, but it must, in my 
opinion, be a cause which directly affects the assessable 
value of the particular hereditament in question. 

My Lords, I should have come to that conclusion 
merely by looking at the construction of this particular 
section y but I agi*ee with my noble and learned friend on 
the Woolsack that if you look at the sco2)e and object of 
the Act that is made even more plain, because the object 
of the Act was that a valuation should be made once 
every five years which should be conclusive and binding 
for a period of five years in order to prevent the annoy- 
ance, the trouble, and the expense of a fresh assessment 
every year, and the inconvenience to people whose 
property is assessed. Now, my Lords, if it were suffi- 
cient to show that there has been an increase in value in 
order to obtain a new assessment, it appears to me, as it 
does to my noble and learned friend, that you would to a 
very large extent be nullifying the provisions of the statute 
and depriving the statute of much of the beneficial results 
which it was expected to have. 

My Lords, a great deal has been said as to what should 
be the character of the " cause." I think it is safer to 
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1899—1900. confine mj'self to saying that it should be one, to use the 
Ellis language I have already used, which directly affects the 

C MBERwsLL ^*^^® ^^ ^^® property itself. Various illustrations have 
Union. been put, and many others might be put. I think it 

Lord Dayey. wiser to follow the course taken iu the Act itself of not 
too exactly defining what the alteration of circumstances 
must be that will give rise to the right to a fresh assess- 
ment. I will merely say this, that I should hesitate 
before I acceded as a general principle to some of the 
illustrations which were given in the judgment of the 
Court of Appeal. My Lords, it is not necessaiy that I 
should express my concurrence with everything that was 
said in the Court of Appeal, but I do entirely agree in 
the conclusions at which the learned Judges have arrived; 
and I do sa}' this, that a mere alteration in value is not 
sufficient for the purpose. What I understand to have 
been found is that there has been an alteration in the 
value of these premises by w^ay of increase in the period 
between April, 1896, and October, 1896, but that that 
alteration is due to a general increase in the value of 
public-house property in the metropolis. I do not think 
that is sufficient, and therefore I should answer the first 
question by saying that the alteration in value which was 
found to have taken place afforded no evidence which 
would support an alteration in the valuation list. I 
should answer the second question by saying that the 
amount of premium is no doubt evidence, but that the 
amount of premium received is not in itself evidence 
which would justify an alteration in tlie valuation list. 
I therefore concur in the judgment proposed. 

Lord Robertson : ^ly Lords, I entirely agree in all 
that has been said by my noble and learned friends. 
The general scheme of the Act is that the valuation is 
to stand for five years, irrespective of fluctuations of 
general value which may occur during that period. But 
the Legislature also deals with the case of individual 



QUEEN S BENCH DIVISION. 



217 



hereditaments the value of which Iiappens to have been 
altered not by general economic or social change, but b}' 
change in their own individual conditions affecting value. 
In the present instance nothing appears to show any- 
thing special or individual in the cause of the alleged 
enhancement of the value of this house so as to bring the 
case within the scope of the sections founded on. 

Appeal dismissed. 
Order of Quarter Sessions reversed. 
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Farxham Flint Gravel and Sand Co., Ltd., i\ 

Farnham Union. 

Qravel-pits — Diminishing Value of Ihreditament — Measure of 

Rateahh Value. 

A company occupied at the date of the rate three and a half acres 
of laud with gi*avel under it, and had exhausted the gravel under 
two and a half aci-es thereof, which two and a half acres could then 
only be used for the pui'pose of storing gi*avel ; one acre remained 
with gravel under it to be worked, and the company had power to 
extract the graveL The company had no right to take in more land. 
It was sought to calculate the rateable value at a royalty on the 
output of the whole three and a half acres in the year preceding 
the making of the rate. 

Eeld by BuCKNILL, J., (tlisBeutiente CllANNELL, J., in the 
Queen's Bench Division), and by the Court of Appeal, that the 
above method of calculating the rateable value was wrong, and 
that the proper method was to take the value to a hjT)othetical 
tenant of the land in the state in which it was at the time when 
the rate was made. 

R. V. Wliaddon (1875), L. E. 10 Q. B. 230, distinguished. 

Special case stated by Quarter Sessions in allowing 
an appeal against a rate made on December 8th, 1898, 
upon the appellants as occupiers of a gravel pit. 

The following are the material portions of the Case : — 

The appellants carry on business as gi*ayel and sand 

merchants, and for the purposes of their business from 
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1000. time to time enter into agreements with the owners of 

Fabxham Iftnd for the purchase of gi*avel. They had made such 

Flixt agreements with the Rev. John Marty n Ward in respect 

Gravel a>'d *^ , , ^ ^ 

Sand Co., of portions of a certain field or enclosure of land belong- 
^'^'' ing to him, and known as Ward's Pit, each plot of land 

Farnham containing gravel being the sabject of a separate agree- 
ment. Upon an agreement being entered into for the sale 
to the appellants by the said John Martyn Ward of the 
gi*avel under any plot of land, the extent of land to which 
such agreement related was marked out by stumps, and 
the exclusive occupation of so much of the land as was 
marked out was handed over to the appellants on signature 
of the agreement. The work of digging for gravel was 
then commenced by the appellants. The land from which 
the gravel was actually being extracted was constantly 
shifting as the work progressed, and when the gravel in 
any portion of the land was exhausted such portion of the 
land would be used as a store for gi*avel not yet sold and 
removed. Upon the expiration of the period allowed 
by any agreement between the appellants and Mr. Ward 
the portion of the land from which gi'avel had been dug 
was made level with the rest of the land, and the whole 
of the land comprised in the agreement was restored to 
him. 

The appellants purchased gravel from the said John 
Martyn Ward on the following dates and in the following 
quantities, viz., on the 14th May, 1897, one acre, on 
the 24th June, 1897, one acre and a half, on the 15th 
April, 1898, one acre, on the 14th November, 1898, 
one acre, and on the 21st March, 1899, one acre. At 
the date of the said rate the appellants were in rateable 
occupation of three and a half acres of land. In two and 
a half of the same three and a half acres (being the lands 
refeiTed to in the said agreement of the 24th June, 1897, 
and 15th April, 1898) the gi^avel was exhausted. The 
said two and a half acres, however, continued to be in 
the occupation of the appellants, and were used by them 
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for the purpose of storing gravel already dug. In the 
remaining one acre (being the land comprised in the 
agi'eement of the 14th November, 1898) the gravel was in 
process of being got. 

The appellants were rated in respect of the said land 
at 4202. gross estimated rental and 4002. rateable value. 

The appellants contended that they were rateable in 
respect of the land in their occupation at the date of the 
rate appealed against ; that the value of such occupation, 
so fai' as the unexhausted land was concerned, was to be 
ascertained from the consideration paid by the appellants 
for the occupation of such land under the agreement 
relating thereto in force at the date of the said rate, 
including as part of such consideration the cost of 
making good the land occupied thereunder upon the 
expiration of the term thereby created ; that the value 
of such occupation, so far as the exhausted land was 
concerned, was to be ascertained upon the basis of what 
such land would let for as storing ground in connection 
with the other lands occupied by the appellants ; that, 
if the value of the appellants' said occupation was not to be 
so ascertained, it was to be ascertained from the value of 
the gi'avel in the unexhausted land then in their occupa- 
tion, added to the value of so much of the exhausted 
land (then in their occupation) as was used by them for 
storage purposes. 

The respondents contended that the proper way to 
ascertain the rateable value of the land was to ascer- 
tain the outx)ut of gravel dug during the year im- 
mediately preceding the making of the rate appealed 
against from so much of Ward's Pit as had been in their 
occupation at any time during such year, and to assess 
the rateable value of the gravel-pit at a sum based upon 
the total royalty which, having regard to the market 
value of gravel during the said year in the neighbour- 
hood, the appellants would have paid to the owners of 
the land, if, instead of buying, they had agi-eed to dig and 
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work the gravel on payment of a royalty on each yard of 
gi'avel dug, which method of payment was admittedly 
frequently adopted in the neighbourhood ; and that this 
method of calculating the rateable value was correct in 
point of law. 

Alternatively the respondents contended that the appel- 
lants were in occupation of more than two acres of land ; 
that, having regard to the burden of the covenant to level 
the surface of the ground and replace the surface soil after 
removing the gravel (which work, it was found, would cost 
about 40Z. an acre), the appellants had in effect paid or 
agreed to pay about 220Z. per acre for the right to occupy 
the said land for one year with liberty' to dig the gravel 
therein ; that the said sum of 220L was equivalent to an 
annual rent for the said land paid by a tenant who had 
liberty to dig gravel therein ; that the appellants as 
occupiers of the said land must be rated at the full 
annual value thereof during the whole period of their 
occupation, although during part of that period a portion 
of the land was available only for the purpose of storing 
gravel ; that the decision of the Queen's Bench in R, v. 
WhaddoHf L. R. 10 Q. B. 230, showed that the appellants 
should be rated during the whole of their occupation of 
the land under the said written agreements at the value 
thereof as enhanced by the right to dig gravel thereon ; 
and that, if the principle of valuation herein stated was 
correct in law, the assessment appealed against was 
supported in fact. 

The Quarter Sessions held that the first contention of 
the respondents (stated in paragraph 8 thereof) was 
wrong in law ; but that, if it were permissible to adopt 
the method of calculation therein set forth, the assess- 
ment appealed against would be correct. They further 
held that the second contention of the respondents was 
wrong in law, and that the annual value of the land in 
the appellants' occupation at the date of the making of 
the said rate ought to be taken at the amount of rent or 
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royalty at which the same could then be reasonably 
expected to be let to a tenant for one year, regard being 
had to the value of the gravel in the said unexhausted 
acre of land added to the value of the said exhausted two 
and a half acres of land for storage purposes, and on this 
principle they found as a fact that the amount at which 
the said land could reasonably be expected to be so let 
was 2522. ; and they accordingly fixed the gross estimated 
rental of the said lands at 252/. and the rateable value 
thereof at 240!., and allowed the appeal. 

The question for the opinion of the Court was whether 
or not the Quarter Sessions were right in their 
determination. 

The following is the material portion of the agreement 
of the 14th November, 1898, the last entered into before 
the making of the rate : — " The vendor shall sell, and the 
company shall purchase, all that the gravel now in and 
upon all that piece of land as now measured off and 
stumped over, containing one acre, situate in a field at 
the top of Gravel Hill, in the parish of Farnham Bural, 
in the county of Surrey, at the price of 175Z., to be paid 
to the vendor by the company before the signing hereof. 
The company shall remove the gravel from the said piece 
of land within one year from the date hereof, and shall 
at that time give up vacant possession of the said land 
to the vendor, and any gravel not removed within the 
time aforesaid shall be the absolute property of the 
vendor, and the company shall not be entitled to any com- 
pensation in respect thereof notwithstanding that the said 
gravel may have been paid for by them, . . . and also full 
and free liberty during such period as aforesaid to dig, 
make, and use such pits in the said land as may be found 
necessary for the purpose of digging, getting, and remov- 
ing the gravel as hereinbefore mentioned. . . . The 
company shall at their own expense prior to the expira- 
tion of one year from the date hereof level the ground 
from which the gravel shall have been taken and replace 
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1900. the whole of the surface Boil removed therefrom, and will 
Farxham so deliver up the same unto the vendor," 

Flint 

^Sa^nd Co!!" ^- ^f^^rshalf^ Q.C. (Walter C. Ryde with him), for the 
Ltd., assessment committee : The annual value for the whole 
Fakn-ham year is to be looked at. The rateable value is not merelj' 
Union. ^he use to which a particular tenant may put the heredi- 
tament: JR. V. Whaddon (1875), L. R. 10 Q. B. 230 ; 
R. V. Westhrook and R, v. Everist (1847), 10 Q. B. 178 ; 
R. V. Abncy Park Cemetery Co. (1873), L. R. 8 Q. B. 
515 ; Hoyle and Jackson v. Oldham Union [1894] , 2 Q, B. 
372, supra, p. 124 ; R. v. Sinclair [1896], 60 J. P. 551 ; 
R. V. Hidl Dock Co. (1852), 18 Q. B. 325 ; R. v. Mirjield 
(1808), 10 East, 219. 

R. Cunningham Glen for the respondents : There is no 
case that says you must not look at the value of the 
land as it exists at the date of the rate. A tenant will 
pay only for the gravel which is there. If the Legislature 
enables the occupier by working hard and extracting 
large quantities of gravel during the early part of the 
year to escape a rate made during the latter part of the 
year, there is no injustice in his doing so. 

BuGKNiLL, J. : In this case I have the misfortune to 
differ from my brother Chanmell. The facts of the case 
are that the appellants made three agreements with the 
owner of the land under which the gravel is ; that is to 
say, they bought the gravel in three plots, and they were 
to remove it within a certain time. Ther.e is no state- 
ment in the case to warrant the Court in treating these 
plots as one continuous ai*ea. The Sessions held that 
the annual value of the three and a half acres of land was 
the amount at which it could reasonably be expected to 
let at the date of the rate. The argument for the union is 
that the company should either be rated on tlie output 
of the year preceding the making of the rate, or that, as 
the company were working gravel at the rate of at least 
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two acres a 3'eai% they must be rated at the full annual 
value of two acres. 

In jR. V. Ahney Park Cemeteii/ Co., which was cited 
to us in support of the first contention, the Court of 
Queen's Bench held that in that particular case the sale 
by the cemetery company of plots of ground for burial 
purposes was their mode of earning their annual income. 
An alleged dictum of Blackburn, J., has been mis- 
understood and possibly misreported in the Law Reports, 
where he is made to say (at p. 619) : '^ The Legislature has 
. . • taken as a basis the rent which a tenant from year 
to year would give during the year preceding the time of 
making the rate." That case was an anomalous one, 
and I think it must be taken that there the cemetery 
compan}^ was still in occupation of sufficient ground to 
be able to sell during the year for which the rate was 
made enough grave-spaces to produce an amount equal 
to the sales of the previous year, but in the case before 
us the whole of the two plots, consisting of two and a half 
acres, was entirely exhausted at the date of the rate, and 
was useless to the occupiers except for storage. In R. 
V. Wliaddon, the Coprolite case, the facts were very diffe- 
rent from the present. The occupier there was in posses- 
sion of at least ten acres of coprolite- producing land during 
eabh 3'ear, but during any one quainter he used no more 
than three and a half acres for getting coprolites, the re- 
mainder having been exhausted. Tlie rate was there made 
quarterly. The net annual value of the whole ten acres 
was held to be the proper measure. But in this case the 
occupier paid for the right to dispose of the corpus, that 
is, for the gravel in the ground, and as soon as any one 
or more of the plots became exhausted and became 
incapable of beneficial occupation except as storage- 
places they could only be rated on their actual value at 
the date of the rate. The property must be valued rebus 
sic stantibus, as Blackburn, J., said in Staley v. Castle^ 
ton (1864), 88 L. J. M. C. 178. The present case is 
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like a brickfield or a mine, both of which are whilst 
being worked approaching exhaustion. So long as there 
is nothing to show that the profits of the rating year may 
not be as good as the profits of the past year, then that 
year may be taken as the basis of the next ; but where 
the brickfield or the mine has been exhausted (as is the 
case here) and can, therefore, no longer be worked for the 
purpose for which it was acquired, I cannot agree that its 
i*ateable value remains unaffected. R. v. Bedworth (1807), 
8 East, 887, is in point. I am of opinion that the appeal 
should be dismissed. 



Channell, J. : The Quarter Sessions have treated the 
properties in the appellants' occupation separately, and 
have rated one acre at gravel-pit value and two and a half 
acres at their value for storage purposes. We have to con- 
sider whether they were right. The appellants have no 
agreement with the landowner whereby he is bound to sell 
them gravel under other land when the plots they hold are 
exhausted, but in fact he is in the habit of doing so. 
R. V. Westbrook and R, v. Everist establish that such 
properties as these are to be rated without allowing for 
a renewal fund. It is immaterial that there may not 
be enough gravel remaining to be worked for a whole 
year. R. v. Whaddon is completely in point, and so is 
Blackburn, J.'s judgment in R. v. Abney Park Cemetery 
Co. The overseers in rating a property in respect of a 
beneficial use which is self-destructive have to ascertain 
the amount of use the actual tenant makes of it, and 
then ascertain what a tenant would give for liberty to 
make that amount of use of the property from year to 
year independently of the question whether there is or 
is not enough of the property remaining for the tenant to 
be able to go on making that use for a whole year. In 
the present case, at the date of the rate, the appellants 
were digging at their average rate of digging, and had not 
begun to dig slower ; that average rate appears to be two 
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acres per annum or rather more. I think therefore that 
they must be rated for the gravel-pit value of at least 
two acres, and the sums per acre paid by the appellants 
may reasonably be taken as the measure of what a 
hypothetical tenant would pay per acre. The whole 
three and a half acres ought to be dealt with as one gravel- 
pit, but even if the exhausted two and a half acres are to 
be treated separately and rated at storage value only, 
still the remaining acre should be rated at approximately 
double the sum at which the Sessions have rated it. 
As the Court is equally divided, the appeal fails, and 
the order of Quarter Sessions stands. 

The union appealed to the Court of Appeal. 
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F. Marshall f Q.C., and Walter C. Ryde for the union : 
The case is governed by R, v. Westbrook (1847), 10 Q. B, 
178, and R. v. Wliaddon (1875), L. E. 10 Q. B. 230. In 
the latter case, it is true, the landlord undertook to let 
ten acres at a time, so as to give a continuous occupation ; 
but that does not distinguish it from the present case, 
for it was not decided upon the occupier's contractual right 
to dig coprolites in the future. There the Case stated (para- 
graph 9) that the rate was made upon ten acres, of which 
only three and a half contained coprolites, while six and 
a half were exhausted and were only used for storage. The 
mere right to enter land does not make the person who 
possesses the right an occupier unless he exercises it: R. v. 
Fayle (1856), 4 W. R. 460. The occupier of a gravel pit 
should be rated either at the rent that he pays or at a 
sum calculated on the amount of gravel extracted in the 
previous year. The words of the Parochial Assessments Act, 
1886, do not apply directly to property of this kind, and 
therefore some reasonable cy-pr6s intendment must be 
given to them: Great Eastern Ry. Co, v. Haughley 
(1866), L. R. 1 Q. B. 666, per Shee, J., at p. 685. If 
the rate of working is uniform for a whole year, then tlie 
gross value is the same for each half of the year, and can 

R.A. Q 
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be calculated on the rent paid. If, on the other hand, 
the gravel is exhausted in the first six months of the year, 
and the land is then to be rated at its storage value, then 
the entire rate is attributable to those six months, and is 
the value for that period; the annual value must be double 
the rent. If the rateable value were made to diminish 
simultaneously with the rate of working, there would be 
grave inconvenience in assessing property of this kind. 
For supposing the land is to be rated on what it is wortli 
at the date of the rate, assume two holdings of this 
kind, one capable of yielding 200/. worth of gravel in the 
year, and the other of yielding 400L worth, and both 
being worked at the same rate of 200Z. worth of gravel in 
six months. If a rate is made directly after the land is 
taken, the first holding will be rated at 200/., and the 
second at 400/. ; in the next rate, six months later, the 
first holding will be rated at the mere storage value, 
which may be assumed to be nily and the second at 200/. 
Supposing the rate to be a shilling in the pound, the 
total rates paid by the first holding will be 200 shillings 
in the year, and the total paid by the second will be 600 
shillings, that is, three times as much as those paid by 
the first, though the market value of the second holding is 
only twice as great. A mode of rating which leads to 
such an inequitable result must be wrong. 



R. Cunningham Glen for the company: An occupier 
can use his land so as to diminish its rateable value : 
East London Ry. Co. v. Whitechurch (1874), L, R. 7 
H. L. 81. It is immaterial whether the diminution 
arises from the act of the occupier done in the course of 
business or from some extraneous cause. Under 48 
Eliz. c. 2, rates can be made as and when necessary ; 
the fact that the assessment is a yearly one is therefore 
beside the point. A hereditament must be valued for 
what it is worth at the date of the rate : Staley v. CcutUton 
(1864), 33 L. J. M. C. 178. The proper test, where this 



COUBT OF APPEAL. 



227 



can be applied, is what is likely to be given for the 
hereditament in the future : Hoyle and Jackson v. Oldham 
Union [1894], 2 Q. B. 372 ; supra, p. 124. A hypothetical 
tenant would not give so much for exhausted land, onl}"^ 
fit for storage, as for land with gravel under it; and 
what he would give is all that has to be found. R. v. 
AhneyPark Cemetein/ Co. (1873), L. R. 8 Q. B. 515, is not 
in point, because there it was assumed that there would be 
beneficial occupation for the whole of the following year. 

Marshall, Q-C., in reply. 
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A. L. Smith, M.R. : I propose only to deal with the 
questions left to us in the Special Case. The Court of 
Queen's Bench did not, in my opinion, sufficiently apply 
themselves to those questions. The company had taken 
some three acres of gravel land, and were entitled to win 
the gravel under it. The rateable value of the land has 
to be ascertained under the Parochial Assessments Act 
at the rent that a hypothetical tenant would give as 
a tenant from year to year ; we have nothing to do with 
what the actual tenant may give. The assessment com- 
mittee must find what a tenant from year to year would 
give for the right to exhaust the land. Lord Esheb 
gave an absolutely correct statement of the duty of an 
assessment committee in Hoyle and Jackson v. Oldham 
Union. In this case they had to see what the hypo- 
thetical tenant would give for the right to exhaust the 
three acres as they stand at the date of the rate. By the 
time that a rate was made upon the holding some part 
of the three acres was exhausted, but the remainder had 
gravel under it ; but the rate was still made on the old 
assessment of the property as it stood before the working 
was begun. It is not true that a hypothetical tenant 
would give as high a rent when half the gravel was 
exhausted as he would have given before. The com- 
pany said in effect : " You cannot rate me on the old 

q2 
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assessment, because only half the gravel is now left." It 
is admitted that, if a house is burnt down, the land on 
which it stood cannot be rated at the same value at 
which it was rated before the fire. The assessment 
committee reply that the company cannot claim a 
diminution of the assessment, because they have them- 
selves eaten up the value of the hereditament. In my 
opinion that is immaterial. 

As to the first contention put forward on behalf of the 
union, then, I do not agree that we are to take the 
rateable value to be the value to the sitting tenant during 
the preceding year ; what we must take is the value to 
the hypothetical tenant for the ensuing year. Their 
second contention has no foundation in the Parochial 
Assessments Act. The Quarter Sessions have followed 
that Act in all essential particulars. But for Channell, J.'s 
dissent, I should never have had any doubt at all that 
the Sessions were right. For the reasons I have given, 
the appeal must be dismissed. 



Collins, L.J. : I agree. The value of the heredita- 
ment must be determined according to the definition in 
the Parochial Assessments Act, 1836, which points in its 
terms to an estimate of future value, not to a statement 
of past value. It must be an estimate of the rent that 
the hereditament will command rebiis sic stantibus. We 
have to deal here with a definite three and a half acres 
of land, and there is no question of possible future accre- 
tions. The chief difference between Channell, J., and 
the Quarter Sessions is on the question whether the 
annual value is to be ascertained with reference to the 
preceding year or to what is likely to take place in the 
following year. The only reason that there can be for 
looking at the rent antecedent to the date of the rate is as a 
guide to an ultimate conclusion as to what rent the heredita- 
ment would command in the future. Channell, J., relied 
on JR, V. Whaddon, but there is an obvious distinction 
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between that case and the present. There the Court had 
an initial difficulty because the occupier had a shifting 
occupation, and the Court surmounted that difficult}"^ by 
treating the rateable hereditament as one of ten acres, 
though it was not possible to define the actual ten acres 
of which it consisted. The tenant there had a right to 
take in more land as he exhausted the old, and it was 
assumed that the hypothetical tenant would have the 
same right. In the present case the tenancy is limited 
to three and a half acres, and we have no riglit to look at 
the tenant's expectation of future holdings. The only 
exception I can take to the finding of the Sessions is 
that they speak of the rent *' at which the land could be 
reasonably expected to be let to a tenant for one year," 
whereas the Act says " from year to year." True, it is 
only by straining the machinery of the Parochial Assess- 
ment Act that it can be applied to the case of gravel-pits; 
but that difficulty is got over by the decisions. Subject, 
then, to this slight qualification, the Quarter Sessions 
have clearly acted on a right principle. Channell, J., 
uses the amount that a tenant would have given in the 
antecedent year as a standard of rateable value, relying 
on JR. V. Ahney Park Cemetery Co. But there are, in my 
opinion, two errors in his judgment. In so far as he 
relies upon the dicta of Blackburn, J., he is not supported 
by the authorities ; and secondly, if I may say so with 
deference to Channell, J., he confoimds the possibility 
of the continuance of the existing tenant's tenancy with 
the continued existence of the hereditament itself. 

With regard to Blackburn, J.*s dicta, I do not find 
that in R. v. Abney Park Cemetery Co. (1873), L. R. 8 
Q. B. 515, 42 L. J. M. C. 124, 29 L. T. 174, 21 
W. R. 847, 37 J. P. 822, except as reported in the Law 
Reports, he appears to have relied on the year antecedent 
to the making of the rate as supplying a measure of 
rateable value. That case proceeded on the hypothesis 
that there was still land in the cemetery to be sold in 
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burial plots, and that there was no reason to suppose 
that in the following year the cemetery company would 
not receive the same amount of profit from the sales as 
in the preceding year. If Blackburn, J.'s dictum in 
Staleij V. CastUton (1864), 83 L. J. M. C. 178, to the 
effect that Lord Ellenborough's decision in jR. v. Bed- 
wmih (1807), 8 East, 887, 9 R. R. 476, was wrong in 
law, is correctly reported and is sound, then it supports 
the view taken by Chaxnell, J. But that dictam does 
not appear in the report of Stuley v. Castleton as reported 
in 5 B. & S. 506 ; and R. v. Bedworth is still regarded as 
an authority. It was cited in IL v. Westhrook (1847), 10 
Q. B. 178, where Lord Denman made it the basis of his 
judgment. Lord Denman refers, indeed, to the case of a 
brickfield, but what he says is clearly intended to confirm 
Lord Ellenborough's decision, which was upon the case 
of a coal-mine. I agree, therefore, with the view taken 
by BucKNiLL, J., that the decision of Quarter Sessions 
was right. 



Stirling, L.J. : I agree. 



Appeal disviissed. 



1900. 
Feb. 12. 



North-Eastern Railway Co. r. York Union. 

Railway Station — Li'ne«, Works^ Sheds, <iT., Connected therewith — 

Single HerediUtment, 

York Passenger Station and the following properties connected 
therewith, running lines, sidings, engine sheds, carriage, waggon 
and locomotive shops, excursion platform, cattle dock, pumping 
stations, electric light and gas works, coal yard, goods warehousee, 
permanent-way shops, formed one continuous area under the 
control of the North-Eastern Bailway Co. Parts of the property 
might have been separately leased and occupied by persons other 
than the company, but not without some previous aiTangements as 
to boundaries and rights of access. 

On a contention that the above property should have been 
assessed and rated under a number of separate items, 
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Held, that the whole was properly rated as one hei'editament. 
It was oonoeded that the station hotel and refreshment rooms 
should be rated separately from the rest of the property. 

Special Case stated by an arbitrator regarding the 
assessment of the appellants' property in the parish of 
St. Mary, Bishophill Junior. 

This property was assessed and rated as a whole at 
one sum for the gross and one sum for the rateable 
value. It comprised the greater part of York Station, 
and was described as follows in the assessment : — 



Description of Property Rated. 



Land occupied by line of railway. 

Land, offices, station buildings, re- 
freshment-rooms, sidings, plant, 
and appurtenances. 

Land, signal-box, sidings, and up- 
purtenances. 

Land, ticket-offices, sidings, and 
appurtenances. 

Land, offices, buildings, shops, can- 
teen, engine sheds, electric light 
works, oil gas works, sidings, 
plant, and appurtenances. 

Luid occupied by line of railway. 

Land, hotel, &c. 



Name or Situation of Property. 



Main line. 

York Passenger Station. 

South Points Box. 

Excursion station. 

York carriage and wag- 
gon shops. 



York, Scarborough, and 
Market Weighton line. 
Station Hotel. 



It was conceded at the hearing of the appeal that the 
hotel and refreshment-rooms should be rated separately 
from the rest of the propertj^. But (paragraph 5 of Case) 
the appellants contended that the rest of the property 
should be assessed separately in the following portions : — 

(1) Line of railway. 

(a) Kunning line. 

(b) Sidings. 

(2) York Passenger Station. 
(8) and (4) Engine sheds. 

(5) Carriage and waggon shops. 

(6) Locomotive shops. 

(7) Excursion platfonn. 
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i»00' (8) Cattle dock. 

North- (9) and (15) Pumping stations. 

RAi^w^rCo. (10) Electric light works. 

(11) Coal yard. 

(12) Goods warehouses. 

(13) Permanent way shops. 

(14) Oil gas works. 

The Arbitrator described the premises as follows : — 
" The whole forms one continuous area approached by 
gates, under the sole control of the railway company, and 
completely fenced round except where the main lines 
pass through. There is access from every part to every 
other part, and the whole is closed at night by the locking 
or watching of the gates. . . . With regai'd to a great part 
of the lines, it must always be a matter of difficulty and 
doubt to say where running lines end and sidings begin. 
Parts of the property described in items (3) to (15) could 
be distinguished on a plan or on the ground as separate 
areas, but they are all served by lines or sidings connected 
with the rest of the railwa}^ and then* use is connected 
with or auxiliary to the general purpose of the company's 
business. Items (5), (6), (9), (10), (12), (14), and (15) 
might be occupied separately from the railway, and by 
persons other than the comi:)any ; but in order that this 
should be done arrangements would have to be made 
defining the exact limits of the land to be held and the 
rights to be enjoyed over the surrounding property of the 
appellants, and providing for rights of access. As at 
present laid out, they are only adapted for use by the 
railway company themselves." 

The Arbitrator was of opinion that on these facts 
the respondents were not bound to treat the several 
portions of the property as separate hereditaments for 
the purposes of rating. He gave the following reasons: — 

" The statute 6 & 7 Will. IV. c. 96 requires every 
rate to be made upon an estimate of the net annual value 
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of the hereditaments rated thereto. Any area of land, ^^Q^- 
however large, held under one title is a hereditament. North- 

Any part of that area, if dealt witli separately from the R^^^y^^co 
rest, is equally a hereditament, and I can see no reason v. 

i_ X' iriii.iji- '• York Union. 

why any contmuous area of land held by one occupier 
and under one title, and situate in one parish, should not 
be treated as one hereditament for the purposes of rating, 
at least so far as the matter depends upon the words of 
the statute. I take it for granted that in arriving at the 
rateable value of the property in the parish the valuers 
will put a value upon each of the separate portions 
specified in the second schedule, or most of them. But 
this is not in law necessary. The value of the whole 
property might be proved against either party by a 
general admission or agreement. 

" None of the cases referred to in the agreement seems 
to me to govern the question. The case of Mersey 
Docks V. Birkenhead (1873), L. R. 8 Q. B. 445, shows 
that, if warehouses and other premises occupied as part 
of an unprofitable undertaking could be let to other 
occupiers and command a rent, they may be rated as 
hereditaments separate from the rest of the estate ; but 
that case is, as it seems to me, no authority for saying 
that parts of one undivided area, all held together and 
profitably occupied for the purposes of one undertaking, 
must be rated as separate hereditaments because they 
could command rents if let out to other occupiers. 

" All the propert}' in the present case is permanently set 
out for occupation as a whole. I am, therefore, of 
opinion (the question of separately assessing the hotel 
and refreshment rooms being got rid of) that the property 
may properly be rated as a whole.'* 

The question for the Court was *' whether the 
respondents were entitled to assess and rate the whole of 
the appellants' property in the parish (other than the 
hotel and refreshment rooms) in one gross sum, or 
whether they were bound to separately assess and rate 
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1900. the respective portions of the property above described 
North- in paragraph 5 or any of those portions/' 

Eastbrx 
Railway Co. 

v^ R. Cunningham Olen {Balfour Browne^ Q-C., with him) 

for the appellants : Previously these items were all rated 
separately. Contiguity of area is no reason for tacking 
together two distinct hereditaments. Those buildings 
may indeed be connected with railway lines, but the same 
is true of many mines ; and no one would rate those 
together with a railway. In the Parochial Assessments 
Act, 1886, the word '' hereditament " is not defined. We 
contend that property which is capable of being leased 
to a separate tenant and of being separately occupied is 
a separate hereditament : Mersey Docks v. Liverpool (1872), 
L. R. 7 Q. B. 648 ; Mersey Docks v. Birkenhead (1878), 
L. R. 8 Q. B. 445, 42 L. J. M. C. 141 ; R. v. St. 
Geixrge's Union (1871), L. R. 7 Q. B. 90; Htdl Docks 
Co, V. Sctdcoates Union [1895], A. C. 136, per Lord 
Herschell, L.C, at p. 148. Raiclence v. Hursley 
Union (1877), 8 Exch. D. 44, does not govern this case. 

Castle, Q.C. (Walter C.Ryde with him), for the respon- 
dents : This point has never been raised since the Parochial 
Assessments Act was passed in 1886. The authority of 
Rawlence v. Hursley Union has never been questioned, 
and it governs this case. The object of the company is 
to ascertidn the details of our evidence, and they have no 
right to a discovery of evidence. If this is a question of 
fact, the arbitrator has decided it in our favour. The 
question whether a line of railway is running line or 
siding is a question of fact: Stockjyort Union v. London and 
Xorth-Western Ry. Co. (1898), 67 L. J. Q. B. 885. A 
foH'iori the question here is one of fact. 

Channell, J. : We must answer the question put to us 
by saying that the respondents were not bound to assess 
separately the portions of the property described in 
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paragraph 6 of the case, mainly for the reasons given by ^^^^ 
the arbitrator. Nobth- 

The question is almost entirely one of fact. If we „ ^a"*"* 
assume as a fact that the whole of the property is one v. 

hereditament, it follows that it ought to be rated in a York^iow. 
lump sum, and the question whether it is one or more Ohannell, J. 
hereditaments is mainly one of fact. It is clear that the 
property must be rated according to what it is, and not 
according to what it might be. As it is, it is one heredita- 
ment. The fact that the various portions of the property 
are capable of being made separate hereditaments is 
immaterial if they are not so made. Here they have not 
been made several, though they might be so made with 
some slight alterations. The only exception to the rule 
that, if property is one hereditament, it must be rated as 
one, is where a part of the property is unprofitable, when 
the profitable part is taken out and rated separately, as 
was done in Mersey Docks v. Birkenhead (1873), L. E. 8 
Q. B. 445. In this case, apart from the hotel and refresh- 
ment-rooms, there is only one hereditament. 

As to these, there is greater difficulty. If it is a question 
of fact, I think that I myself should have found they were 
separate hereditaments from the rest of the property. But 
how the law on the subject would stand is another matter. 

BucKNiLL, J : I am of the same opinion (a). 

Appeal dismissed. 



Tkustees of Sir John Soane's Museum r. St. Giles- 1900. 

IN-THE-FlELDS AND St. GeORGe's, BlOOMSBUKY. /mwc 13. 

Museum —Trustees — Beneficial Occupation — Special Act. 

A rnueeum founded by Sir John Soane was vested in trustees by 
Act of Parliament so that it should be preserved and maintained 
** for the public benefit." The trustees were bound at certain times 

(a) See, for a report of a subsequent proceeding in this case, suprUf 
p. 99. 
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1900. to admit ** amateurs and students'* to the museum, but were 

"z; empowered to make regulations for the inspection of the exhibits. 

X^RUflTBES OF 

Sir John T^® curator lived at the museum, and used it to collect the rents of 

So axe's other property included in the trust. The trustees held occasional 

Museum meetings in the museum for the purpose of administering another 

St. Gilbs-ix- trust, imposed upon them by an indenture and distinct from that 

THE- Fields imposed on them by the special Act. 
^ p ^'* , Held, that the trustees were in beneficial occupation of the 
BiooMSBuaY! museum, and were rateable in respect of it. 

The BrocJcivell Park case, Overseers of Lambeth v. London Courdy 
Council [1897], A. C. 625, distinguished. 

Special Case stated for the opiniou of the Court under 
Baines*s Act (12 & 18 Viet. c. 45, s. 11) in connection 
with three appeals against rates made in respect of Sir 
John Soane's museum, No. 13, Lincoln's Inn Fields. 
The museum was entered in the voluation list with a 
rateable value of 2922. 

The following are the material portions of the Case : — 

The appellants are tnistees of the museum appointed 
under an Act of 3 & 4 Will. IV. entitled " An Act for 
settling and preserving Sir John Soane's museum . . - 
for the benefit of the public. . . ." 

By s. 1 the Act, after reciting that Sir John Soane 
had collected a museum and desired that it should be 
preserved for public use and advantage in the rated 
premises (Sir John's house and offices), provided that on 
his decease they as well as an adjoining house, No. 12, 
Lincoln's Inn Fields, should in case he should have 
power to dispose of the same in fee simple, and for the 
like estate and interest and with the like right and title 
as the said Sir John Soane should at the time of his 
decease hold, possess, and enjoy the same, become and 
be settled, limited, and vested in the trustees thereinafter 
by the Act named, and their successors, for the i)urposes 
thereinafter by the Act declared ; and by the same section 
it was further declared that the said museum or collection 
contained in the rated premises and other the contents 
of the rated premises with certain exceptions should be, 
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aud thereby were, vested in the trustees upon trust and ^^^^• 
confidence that the trustees and their successors should Truhtef.s op 
and would from time to time and at all time thereafter ®™ ^^^^ 
as occasion should require inspect and exercise a due Muhevm 
control over the museum or collection and the rated g^ Gilbs-in- 
premises, and provide for the due preservation of the the-Fields 
same in the rated premises, so that free access should be St. Geokoe*b» 
given at least on two days in every week throughout the Bi'«**^**«u»''* 
months of April, May, and June, and at such other times 
in the same or any other months as the trustees should 
direct, to amateurs and students in painting, sculpture, 
and architecture, and to such other persons as should 
Hpply for and obtain admission thereto at such hours, 
and in such manner, and under such regulations, for 
consulting, inspecting, and benefiting by the said collec- 
tion, as the said Sir John Soane should have established 
l^revious to his decease, or as the trustees should estab* 
lish relating thereto, and that the trustees and their 
successors should not (except in cases of absolute 
necessity) suffer the arrangement in which the said 
museum or collection should respectively be left by the 
said Sir John Soane at the time of his decease to b6 
altered. 

By s. 2 of the Act provision was made out of tlie 
interest of a fund to be created by the said Sir John 
Soane and the rent of the adjoining house. No. 12, 
Lincoln's Inn Fields, for the payment in the first place 
of a yearly sum not exceeding 500Z. in the payment of all 
such rates, taxes, &c., as should be assessed or charged 
upon the rated premises and upon No. 12, Lincoln's Inn 
Fields (except those payable by the tenant thereof), and 
in paying certain other expenses therein mentioned 
incidental to the maintenance of the museum, including 
the salary of a curator. 

By s. 3 of the Act it was provided that the curator 
should reside in the rated premises, for which pur- 
pose the trustees should assign and appropriate to 
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1900. 1^01 oQe sitting-room and one bedroom, in order that he 
Truotbes of might the more conveniently and effectuall}' perform the 
®^.1T' duties of his office. 

MrsEVM The said Sir John Soane died seised of the rated 

St. Gilbs-ix' premises in fee simple in possession, and immediately 
TBE-FiELi>8 upon his decease the rated premises and their contents 
St. Gbobob'b, became, and have ever since remained, vested in the 
Bloomsbuky. tmgtees pursuant to the provisions of the said Act, 
and are managed and controlled by the appellants in 
accordance with the provisions thereof. By an indenture 
made the 24th day of June, 1835, between the said Sir John 
Soane, of the one part, and certain persons, the trustees 
appointed under the said Act, of the other part, after 
reciting that the said Sir John Soane had given instruc- 
tions for investing a sum of money in the purchase of 
6,000Z. 8 per cent. Consolidated Bank annuities for the 
purpose of establishing a fund for distressed architects 
and the families of deceased ai'chitects left in destitute or 
distressed circumstances to be distributed after the decease 
of the said Sir John Soane by the trustees under the 
said indenture, it was, amongst other things, declared 
that the trustees under the said indenture should 
on the 24th day of March in each year distribute, 
pay, or dispose of the dividends and proceeds which 
should have accrued on the trust fmids during the 
then last ])ast year among or to such distressed architects 
and families of deceased architects that should have been 
left or be in distressed circumstances as the trustees for 
the time being should think proper ; and' it was further 
declared that it was the intention of the said Sir John 
Soane and of the said indenture that the meeting for 
the distribution of the said dividends and proceeds should 
be held at the museum in Lincoln's Inn Fields which 
the said Sir John Soane had by Act of Parhament 
recently passed given and dedicated to public pui*poses ; 
and it was further declared that every trustee to be 
nominated and appointed as provided by the indenture 
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in the place of any trustee who should die, or desire to be i^^- 
discharged, or refuse or decline or become incapable to Trustbbs of 
act, should be selected and chosen out of the trustees SibJohk 
appointed by name by the said Act of Parliament, or out MuKRric 
of the same trustees who might, in pursuance of the said g^ Giles-in- 
Act, be chosen by the trustees appointed by name therein the-Fibldb 
or tneir successors. St. Orobob's, 

The terms of this indenture have always been carried ^i'0«>««»uaY. 
out. 

The appellants contended that they were not occupiers 
of the rated premises, and that, if occupiers at all, they 
were not liable to be rated, because the premises were not 
capable of beneficial occupation. 

The question for the opinion of the Court was whether 
the appellants were rateable in respect of the premises. 

S. A. T. Rowlatt for the appellants : The principle 
laid down by the House of Lords in the BrockweU Park 
case governs the present case : Lambeth Overseers v. London 
County Council [1897], A. C. 625. Here is a place 
rendered by law incapable of beneficial occupation. The 
tiTistees are not called into existence to provide a museum ; 
but the museum is first created, and afterwards they are 
called into existence. Hence this is a stronger case than 
that of the BrockweU Park. But in both cases the 
occupiers are mere custodians for the public benefit: 
Hare v. Overseers of Putney (1881), 7 Q. B. D. 223. 

Walter C, Ryde for the respondents : In the BrockweU 
Park case the London County Council bad to perform a 
task imposed upon them by statute. Before the statute 
was passed they had no duty or motive to impel them to 
acquire a park. Here the case is different, for Sir John 
Soane, though he had no duty to provide a museum, had 
a motive for so doing, namely, tlie instruction of archi- 
tects ; and therefore if he had not owned a house fit for a 
museum he would have had to provide one. The trustees 
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1900. cannot be in a better position as regards rateability than 
Trustbbk of he would have been himself. The appellants admit that 
^SoiX *b«y «^re occupiers. 

St. Gii.ER-ix- [Channell, J. : Assuming that the county council 

THE-FiELDs ^gj.g occupiers of Brockwell Park, they were not bene- 

St. Gioroe*8, ficial occupiers ; there were rights in the public which 

Bloomsbuky. exhausted every other right.] 

The appellants are also trustees to provide for decayed 
architects, and they meet in rooms in the museum in 
order to carry out this object. If they had not these 
rooms, they would have to hire others for the purpose. 
The curator, who lives in the museum, collects the rents 
of the adjoining house. So long as there is the power to 
use, and even a slight user, there is a beneficial occupation, 
which is not prevented by the rights of the public in this 
instance, if they have any rights : London County Council 
V. Erith [1893], A. C. 562, Ryde's Rat. App. (1891— 
1893), 382 ; Greig v. University of Edinburgh (1868), 
L. R. 1 H. L. Sc. 348 ; Mayor, dc, of London 
V. Stratton (1876), L. R. 7 H. L. 477 ; R. v. Tarns 
(1780), 1 Doug. 401. 

(He was stopped.) 

Rowlatt in reply : Even though the motives that 
prompted the acquisition of the Brockwell Park and 
of this museum may have been different, the value in 
either case is effectually taken away by the Act of 
Parliament, which dedicates each to the use of the 
public, whether the Act in the present case is a public 
or private Act. The house is dedicated by the Act, 
together with the things that are exhibited in it, and the 
trustees are obliged to hold it merely as trustees. It 
is a mere detail that they occasionally use it for the 
purpose of signing cheques for the succour of decayed 
architects. 
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Gkantham, J. : This question ought to have been i^<>^- 
raised in 1888, if it was to be raised at all ; but as a Tkustebs of 
matter of fact it is unarguable. The museum is, in my ^soaj^e"^ 
opinion, liable to be rated. If it was to be exempted, Museum 
that could only be under 6 & 7 Vict. c. 86 ; and it cannot st. G^les-in- 
be exempted under that statute, because it is not the the-Fiblds 
property of a society. Sir John Soane wished that the St. Geokob's, 
objects he had collected should remain as they were in ^loomsburt. 
his lifetime ; and probably during his lifetime he allowed 
certain of the public to come in at times and see them. 
Who are at liberty to come in now ? Not the public at 
large, but only amateurs and students and such other 
persons as the trustees may admit under their regula- 
tions. Under s. 1 of the Act the trustees could put such 
restrictions on inspection as would make the right of 
admission useless. Could it be said that the uses speci- 
fied in s. 1 exhaust the user of the house ? No ; for by 
s. 8 the curator is to have two rooms in the house to 
live in. In R. v. Cockbum (1852), 16 Q. B. 480, the case 
of the United Service Institution^ there were ceiiain rooms 
set apart for the use of the curator, and it was admitted 
that they were rateable. Lord Campbell asked in that 
case, *' Is the United Service Institution a society for the 
support of which the Legislature intended to throw a 
burden by additional taxation upon the county borough 
and parish in which it is established ? " We may well 
ask the same question here. Why should the parish have 
to pay extra rates in order to keep up Sir John Soane's 
museum ? 

I do not think the case ot Brockwell Park has anything 
to do with the present case. 

Channell, J. : I am of the same opinion. There is 
nothing in the Act of Parliament, whether it is a public 
or a private Act, to render this property incapable of 
beneficial occupation ; and that was the principal ground 
on which the Brockwell Park case was decided. There 

B.A. R 
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the rights of the public entirely exhausted the user of the 
park. There was no value left to establish a beneficial 
occupation. No tenant would have given any rent for 
the park. Here, though the Act confers certain rights on 
the public and creates a trust that is partly in their 
favour, it does not exhaust the value of the hereditament. 

Appeal disfjiissed. 



1900. 
June 16. 



Jenner Institute of Preventive Medicine r. St. 

George's Union. 

Scientific Society — Exemption — 6 & 7 Vict, c. 36. 

The Jenner Institute carried on the investigation of infective 
diseases and the study of preventive medicine ; it also prepared and 
sold certain drugs used in the practice of that science. Certain 
rooms in the Institute's premises were sublet to the Local Qt)vem- 
ment Board at a yearly rent. These rooms were not structurally 
separate from the rest of the building. 

Heldy that the Institute was not a society "instituted for 
purposes of science Exclusively," and was therefore not entitled to 
an exemption from rates under 6 & 7 Vict. c. 36 ; and further that 
the premises were not within the exemption, because part of them 
was sub-let. 

Special Case stated under s. 40 of the Valuation 
(Metropolis) Act, 1869, regarding the assessment in a 
supplemental list of the headquarters of the Jenner 
Institute of Preventive Medicine, in the Chelsea Bridge 
Road, at 1,0002. gross and 8842. rateable value. 

The Jenner Institute was a company ineoi'porated 
under s. 28 of the Companies Act, 1867, for the in- 
vestigation and treatment of infective diseases, for in- 
struction in preventive medicine, for the sale of protective 
and cui*ative materials, and for other connected purposes. 
It was supported by interest and profits on investments, 
by students' fees, by receipts from the sale of its " Trans- 
actions," by fees received for diagnoses, and by receipts 
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from the sale of protective and curative materials prepared 1900. 
by the Institute, such as raallein, tuberculin, i^nd anti- jkwkb* 

toxins, and by donations. The preparation of the anti- Institutb of 

Pkbtkttitb 
toxins sold was managed at the headquarters, though Medicinb 

they were actually prepared elsewhere. Mallein and ^ r^' 

tuberculin were prepared at the headquarters. Uirioir. 

A portion of the assessed premises was let to the Local 
Government Hoard from year to year at a rent of 2502. ; 
and these rooms were used by the Board solely for the 
preparation of glycerinated calf lymph and for investiga- 
tions in connection with vaccination. These rooms were 
not structurally severed from the rest of the building. 

The appellants had obtained the certificate required by 
6 & 7 Vict. c. 86. 

The questions for the Court were — 

1. Is the Jenner Institute exempt under 6 & 7 Vict, 
c. 86 from being assessed or rated and from liability to 
rates in respect of the assessed premises ? 

2. If it is not so exempt as regards the whole of the 
assessed premises by reason only of the letting to the 
Local Government Board, is it exempt in respect of such 
parts of the premises as are not let to the Board 9 

By 8. 1 of 6 & 7 Vict. c. 86 it is enacted that " no 
person or persons shall be assessed or rated or liable to 
be assessed or rated, or liable to pay, to any county, 
borough, parochial, or other local rates or cesses in 
respect of any land, houses, or buildings, or parts of 
houses or buildings, belonging to any society instituted 
for purposes of science, literature, or the fine arts 
exclusivel}', either as tenant or as owner, and occupied 
by it for the transaction of its business and for caiTy- 
ing into effect its purposes, provided that such society 
shall be supported wholly or in part by annual voluntary 
contributions, and shall not, and by its laws may not, 
make any dividend, gift, division, or bonus in money 
unto or between any of its members, and provided 
also that such society shall obtain the certificate of 

r2 
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1900. the barrister-at-law or Lord Advocate as hereinafter 
Jbnnbb mentioned." 

iNBTinra'S OF 

^^dXI" ^^^^^^^' Q-C- (^- PoUock with him), for the appel- 
V. lants : The Institute exists exclusiTely for the purposes 

Union. ^* science, and is supported by voluntary contributions, 
and the premises are occupied solely for the purposes of 
medicine ; it is therefore entitled to exemption : Church- 
wardens of St, Ann v. Linmean Society (1854), 8 E. & B. 
798; R. V. Medical Society of London (1857), 21 J. P. 
789; Bradford Literary Society v. Churchivardens of 
Bradford (1868), 1 E. & E. 88 ; Royal College of Music 
V. Westminster Vestry [1898], 1 Q. B. 804, 809. The 
fact that the Institute receives money for the sale of 
preventive medicines does not take it out of the statute, 
for these can only be prepared with elaborate scientific 
arrangements. The subletting to the Local Government 
Board does not affect the question, for if the letting were 
to an individual, he would be separately rated : see R. v. 
Overseers of Manchester (1861), 16 Q. B. 449. Earl of 
Clarendon v. Rector of St. James's (1851), 10 C. B. 806, 
and Purvis v. Traill (1849), 8 Exch. 844, can be 
distinguished. 

Danckwerts, Q.C. (Walter C. Ryde with him), for the 
respondents : It is for the appellants to make out that 
they are not rateable; tbe burden is not on me. The 
real point is that the society cames on a trade. A 
society formed for propagating science may adopt any 
means to that end, and still retain the exemption, but 
it may not apply itself to any other purpose : Art Union 
of London v. Overseers of Savoy [1894], 2 Q. B. 609, 
at p. 625 ; Commissioners of Inland Revenue v. Forrest 
(1890), 15 App. Cas. 884, per Lord Watson, at p. 848. 

Grantham, J. : We have come to the conclusion that 
the objects of this society are not such as to bring it 
within the Act that we have to construe. One of its 
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objects is to manufacture cettain medicines ; their pre- l^oo. 
paration certainly requires the highest scientific skill: Jbnwsb 

but their manufacture and sale is not a purely scientific ^^^^^l 

object. The appeal must be dismissed. Medioinb 

V. 

St. Gbobob's 

Ghaitnell, J. : I am of the same opinion. One of Uniok. 
the society's objects is the promotion of science; but 
another, and probably the main, object is to dispense 
to the public and to individuals the benefits of science. 
Therefore the society is not within the exemption as 
being instituted exclusively for the purposes of science. 
When A. L. Smith, L.J., in Royal College of Mv^ic v. 
Westminster Vestry [1898], 1 Q. B. 809, at p. 818, used 
the word "disseminating," he did not mean " dissemi- , 
nating the products and results of scientific knowledge," 
but the knowledge itself. In regard to the occupation 
of certain rooms by the Local Government Board, a 
subordinate occupation of this kind prevents the premises 
from being used as a whole for the purposes of the 
society. If the under-tenant were separately rateable, 
and the rest of the premises were occupied exclusively 
for the purposes of science, the rest would be exempt. 
But here neither of these conditions .is present ; the 
occupation by the Board is analogous to occupation by 
a lodger, and not by a person who is separately rateable. 

Appeal dismissed. 



London and India Docks Joint Committee v. Poplar 1900. 

Union. JhI^ 81. 

Afig. If 10. 
Docks — Machinery — Hydraulic Crajies — Landlord^ a Fixtures — Town 

Warehouses — Profits, 

In valuing a dock undertaking, hydraulic cranes, mounted on 
rails and capable of being moved thereon round the dock, but 
requiring while in use to be actually attached to the premises, and 
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having then a range of moyement of twelve feet only, were held to 

be rightly included as enhancing the rateable value of the 

IiTBiA Docks undertaking. Tyne Boiler Works Co, t. Overseers of Loftgbenton 

JowT (1886), 18 a B. D. 81, followed. 
CoMMimE The appellants possessed certain town warehouses situated 
PopxAH outside the respondent parish and entirely separate from the dock8» 
ITKioir. and separately rated in the parishes in which they were situated. 
Some of the goods stored in these warehouses were brought there 
from the appellants' docks ; but other goods so stored neither came 
from nor went to the docks. The appellants possessed other ware- 
houses locally adjoining their docks, and rated together with the 
docks. 

Hel<i, that the profits derived from the town warehouses were 
rightly excluded from the calculation of the rateable value of so 
much of the appeUants' undertaking as stood within the respondeat 
parish. 

Special Cases stated by the London Quarter Sessions 
in two appeals against the valuation of so much of the 
undertaking of the London and India Docks Committee 
as was situated in the parish of All Saints, Poplar, 
and the parish of St. Leonard, Bromley, respectively. 
Both Cases raised the same points, and were heard 
together. 

The hearing at Quarter Sessions is not reported, as 
intricate matters connected with the revenue of the 
appellants were there dealt with in great detail. Certain 
questions turning upon those matters were stated for the 
opinion of the High Court, and these are here omitted. 
The present report deals then with only two of the 
questions stated in the Cases. These are as follows : — 

(1) Whether the h^^draulic cranes upon the quays of 
the appellants' docks are to be treated as landlord's or 
tenant's fixtures ; 

(2) Whether in asceilaining the rateable value of so 
much of the appellants' premises as is the subject-matter 
of the appeals the net receipts derived from the town 
warehouses occupied by the appellants in connection with 
their whole undertaking, but rated separately from the 
remainder of their premises, should be deducted from the 
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net receipts derived by the appellants from their whole i^oo. 
undertaking, inclusive of such warehouses. London and 

The " hydraulic cranes *' are described in the Cases as ^^^^ Docks 
''placed upon the sides of the docks, which cranes travel Committbb 
upon iron rails about ten feet to thirteen feet apart, specially p^^' 
constructed for the purpose upon and along the quays which Uniok. 
form the sides of the docks, and used only for the purposes 
of such cranes. Such rails do not extend further than 
the quay upon which they are constructed, and are firmly 
affixed to, and embedded in, and form part of such quay ; 
but the cranes can be and are moved from one quay to 
another as the business and occasion requires; but in 
order to move them it would be necessar}' to lay down 
new lines of railway where no sufficiently hard pavement 
exists, or they could be transported by water by means of 
floating derricks. 

" There are 191 hydraulic cranes, which vary in weight 
from thirteen to sixteen tons. Such cranes are worked by 
hydraulic power, communicated to them by means of mains 
laid under the surface of the quays in and through the 
appellants' lands between their hydraulic pumping station 
thereon and the rails upon which the said cranes travel, 
close by the side of which and parallel thereto such mains 
are laid. 

'' The larger of the said cranes can be made to travel 
along the rails upon which they rest by means of hand 
gearing attached to them, and the smaller of the said 
cranes by means of hydraulic capstans or by means oi 
levers. When in use such cranes are firmly and securely 
attached by means of a flexible tube, capable of resisting a 
pressure of 700 pounds to the square inch, to the hydraulic 
main by the side of the said rails. Whilst so attached the 
said cranes can be moved along the said rails to a distance 
of six feet either way from the point of attachment." 

The "town warehouses" are described in the cases as 
"certain warehouses situated in the Commercial Boad 
and elsewhere outside the respondent parishes and 
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1900. «< separately assessed in the parishes in which they are 
London and situated. Such warehouses are in the occupation of the 
India Docks appellants, and are used by them in connection with and 
for the purposes of their said undertakings in the same 
way as other town warehouses are used belonging to 
wharfingers or warehouse-keepers. A portion of the 
goods stored in the town warehouses do not come from 
or go to the docks at all, but are delivered by rail from 
Livei'pool, Southampton, and elsewhere, or are lightered 
from ships discharged in the river or places other than 
the appellants' docks. Some portion of the goods^ how- 
ever, are stored in the town warehouses after discharge 
from vessels in the docks, and, as regards some of these 
last-mentioned goods, pa^'ments are made not only in 
respectA of the storage of the said goods, but also in 
respect of the cost of deahng at the dock of dischai*ge 
with the goods so stored and the transfer of such goods 
to the said warehouses. Each of these payments when 
received is divided into two parts, which are separately 
dealt with in the appellants' accounts, one part being 
included in the receipts attributable to the docks, and 
the other part being included in the receipts attributable 
to the warehouses. There are also dock warehouses 
situate within the said parish of All Saints, Poplar, 
forming part of the docks, and which belong to and are 
occupied by the appellants in connection with their 
undertakings. The * town warehouses * do not adjoin 
the dock warehouses or docks, but in the case of the 
Commercial Road warehouse there are lines of railway 
between the warehouse and the docks, belonging to and 
worked by the London, Tilbury, and Southend Railway 
Company and the Great Eastern Railway Company, by 
means of which goods are conveyed from the docks for 
delivery either in the Commercial Road warehouse, or 
to warehousemen and other persons other than the 
appellants. 

''In the case of dutiable goods it is necessary that 
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warehouses duly licensed for the reception of goods upon 
which duty is payable, but has not been paid, should be 
provided, and certain portions of the said dock ware- 
houses are duly licensed for the reception of such goods. 
Some portions of the * town warehouses ' are also duly 
licensed, and the appellants use them for the storage 
inter aim of dutiable goods received by rail or road, 
or discharged from vessels in the river or in their docks 
or elsewhere. 

" The accounts of the * town warehouses ' are kept 
quite distinct by the appellants, and are included in their 
published accounts of the receipts and expenses of their 
undertakings. All moneys received and expended in 
respect of all the * town warehouses ' and other sepa- 
ratel}' assessed property have always been treated by the 
appellants as forming, and they do form, part of the 
receipts and expenses of their undertakings." 



1900. 

London and 
India Docks 

Joint 
committbb 

V. 
POPLAB 

Union. 



C. A. Cnpps, Q.C. {R. Cunningham Glen with him), 
for the union : The rateable value of the town ware- 
houses must be considered as a part of the value of the 
whole rateable hereditament (so far as they are used for 
the purposes of the dock business), because we are deal- 
ing with the docks as one undertaking. After the value 
of the whole has been considered the value of these 
warehouses, being situated in other parishes, must no 
doubt be deducted. The general principle of such a 
calculation was laid down in R. v. West Middlesex Water- 
tcorks (1859), 28 L. J. M. C. 185. These warehouses 
are as necessary to a dock undertaking as reservoirs to 
a water company, or stations to a railway. 

As to the cranes, they are necessary in order to make 
the hereditaments lettable to a hypothetical tenant to be 
used as docks : R. v. Southampton Docks Co, (1851), 14 
Q. B. 587, per Lord Campbell, C.J., at p. 610 ; Tyne 
Boiler Works Co. v. Overseers oj Longhenton (1886), 18 
Q. B. D. 81 ; Laing v. Bishopwearmouth (1878), L. R. 
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_ ^^^ 8 Q. B. D. 299. This case is stronger than the South- 

liOKDON AXD ampton case, because there the cranes were worked by 

India Docks ordinary capstans, and here, being hydi*auUc, they must 

Committee be attached before pressure can be applied. 

V. 

Poplar 

FwioN. Balfour Browne, Q.C. {Freeman, Q.C., Boyle, Q.C., and 

Walter C, Ryde with him), for the docks committee : In 
valuing a railway the value of stations is deducted from 
the net receipts, and then they are rated in the parish in 
which they happen to be upon their sti*uctural value (a). 
The whole contention for the union is that these ware- 
houses, unlike railway stations, earn profits. 



[Kennedy, J. : Is the St. Pancras Hotel taken into 
account in rating a parish on the Midland Railway line ?] 



No. These warehouses are in the same position as if 
they belonged to an ordinary wharfinger. Even the 
warehouses at the docks themselves might have been 
valued as a separate entity : Mersey Docks v. Birkenhead 
(187a), L. R. 8 Q. B. 445. 

With regard to the cranes, the rails on which they run 
are admittedly part of the rateable hereditament ; the 
cranes then are exactly in the same position as the rolling 
stock of a railway. In the Southampton case the crane 
was expressly said to be fixed to the hereditament, and 
in Ijaing v. Bishopwearmouth the cranes were bolted to 
the quay. Here the hydraulic cranes run about the 
dock. In the Tyne Boiler Works case the machinery 
made the works a boiler- works ; and in Giffbrd, Fox 
and Co. v. Chard Union (1890), 6 T. L. R. 481, the 
machinery made the factory lettable as a silk bobinette 
factory. But here the cranes did not make the dock a 
dock. Many docks have no cranes. 

(a) For examples of such valuations see London and North- Weaiem 
By, Co, V. St. John, Hampttead^ supra, pp. 17-20 ; Soutk-Easiem Hy. Co. 
V, Dorking Union, anpra, pp. 73, 76, 80, 81. 
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[Kennedy, J., referred to R, v. North Staffordshire Ry. 
Co. (1860), 3 E. & E. 892.] 



1900. 



London and 
India DooKft 

JoDfT* 

R. Cunningham Glen in reply : The cranes are fixed Commxttes 
to the soil when they are actually in use ; their value 
only exists when they are attached to frames, so that the 
hydraulic pressure can be applied. 

Cur. adv. viUt. 



r. 

POPLAH 

Union. 



The judgment of the Court (Kennedy and Dablino, 
JJ.) was delivered by 

Kennedy, J. : One of the points raised by the api^el- 
lant parishes is the question of the assessment of 
the joint committee on 191 hydraulic cranes which are 
their property, and are upon the docks which form 
part of their undertaking within the rating area of 
the appellant parishes. The parishes contend that these 
cranes enhance the value of the undertaking, and that 
the value of the cranes is to be included in ascertaining 
the rateable value of the undertaking. On the other 
hand, the joint committee contend that these cranes are 
to be treated as tenant's fixtures, and the value of them 
to be included in ascertaining the amount of tenant's 
capital necessary to carry on the undei*taking. 

The Quarter ^^ssions have decided against the parishes 
on this point. (His Lordship then read the description 
of the cranes from the Special Gases.) 

The law governing the case of machinery of this kind 
appears to be laid down by the Court of Appeal in Ti/ne 
Boiler Works Co. v. Overseers of Longhenton (1886), 18 
Q.B.D.81. The effect of the judgment in that case is that, 
in estimating the rateable value of premises used as a 
manufactory, machinery and plant placed thereon for the 
purpose of making them fit as premises for such a manu- 
factoiy are to be taken into account as enhancing the 
value of the hereditament, although such machinery and 
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London and 
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Joint 
goicmittbb 

V. 
POPLAB 

Union. 



Kennedy, J. 



plant remain personal property, and are not physically 
attached to the premises. What was said b)' Lord 
EsHER, M.R., and by Lopes, L.J., in that case with regard 
to machinery in a manufactory, appears to me to be 
equally applicable to machinery and plant in such docks 
as these, which form part of the undertaking of the joint 
committee. It is of course possible to have a dock in 
which ships are separately received ; but these docks are 
intended to be used, and are used, not merely for the 
reception, but for the unloading, of ships, for the effective 
and profitable performance of which some mechanical 
appliances such as these cranes are, in tlie case at least 
of some cargoes, necessary. It appears to us from the 
description of these cranes which I have read, that these 
cranes are manifestly intended to remain connected with 
the docks so long as the premises are used as docks. 
Indeed, it is clear, in my judgment, that whilst in use the 
cranes are actually attached to the premises with only a 
very limited range of movement. The}' are moved upon 
lines of rails only for the purpose of bemg brought to 
the places convenient for the using of them, where they 
are fixed when in actual use. I do not think it can be 
argued, as counsel for the joint committee have done, 
that these cranes are identical in character for rating 
purposes with the locomotives of a railway company, 
which are in no sense connected with any particular rate- 
able area on the line of railway. We feel ourselves unable 
satisfactorily to distinguish the character of these cranes 
in regard to the subject of rating from the character of the 
portable engine and boiler mounted on cast-iron wheels, 
so that it could be moved from place to place, in Laing v. 
Bishopweannouth (1878). L. E. 3 Q. B. D. 299, or from 
the character of the ** traversing crane " mentioned in 
that case and apparently' held by the Court to be pro- 
l^erly included as part of that which enhances the value 
of the hereditament. The question set forth in the Cases 
for our judgment in regard to these cranes is not cor- 
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rectly put, because, as is stated by the Coui't in the case i^o^* 
I have just cited, referring to the earlier case of R. v. 
Guest (1838), 7 Ad. & E. 951, the treatment of machinery 
for rating purposes does not depend upon the considera- 
tion whether on the expiration of the lease the machinery 
will belong to the landlord or the tenant ; but under- 
standing as we do that question to mean, ** Are these Kennedy, J. 
cranes to be included as enhancing the rateable value of 
the joint committee's undertaking or as tenant's fixtures, 
the value of which should be included as part of the 
tenant's capital in fitting up and working this place ? " 
we are of opinion, in answer to that question, that 
they must be treated as landlord's, and not as tenant's, 
fixtures. 

The second point raised by these appeals is as to the 
correctness of the decision of Quarter Sessions in adjudg- 
ing that for rating purposes in the appellant parishes 
the net receipts derived by the joint committee from cer- 
tain warehouses, described in the cases as " town ware- 
houses " and situated outside the rateable area, should 
be deducted from the net receipts derived by the joint 
committee from the whole undertaking, inclusive of 
such warehouses. With regard to this point, we have 
come to the conclusion that the Quarter Sessions were 
right in upholding the appellants' contention, and that 
the question ought to be answered in the aCBrmative. 
The town warehouses are wholly outside the rating areas 
of these parishes. They are separately assessable, and, 
in fact, are separately assessed in the parishes in which 
they are respectively situated. They do not locally 
adjoin the property of the joint committee in the respon- 
dent parishes. They are used in part for goods which 
have never passed through the docks. The only Case in 
which there is any sort of connection between the docks 
and the town warehouses is the Case of the Commercial 
lload warehouse, to which it appears that some goods 
from the docks are brought, not by the joint committee. 
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but by the London, Tilbury, and Southend Railway Com- 
pany over a line of railway which belongs to and is 
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Case remitted to Sessions. 



Joint 
ooxmittbe 

V, 
POPLAB 

Union. 



1900. 
J)e€, 18. 



Burton (trading as Partington and Co.) v. St. Giles- 

IN-THE-FlELDS AND St. GeORGE'S, BlOOMSRURY. 

Practice — Supplemental Valuation List — Alteration — Appeal on 
Ground of Non-occupation — Bates paid by Successful Appellant — 
Recovery — Valuation {Metropolis) Act, 1869, s. 44. 

The plaintiff had successfully appealed against the valuation of 
certain advertising stations in a supplemental list, on the grouiid 
that he was not in occupation thereof. He paid rates in respect of 
the stations before the appeal was decided in his favoiir. 

Hddf in an action to recover the rates so paid, that the alteration 
in the valuation list made in consequence of the appeal was an 
alteration within the meaning of s. 44 of the Valuation (Metropolis) 
Act, 1869, and that therefore the plaintiff was entitled to recover. 

All the rates in question in this action had been made on the 
provisional list, against which there is no right of appeal, and not 
on the supplemental list, against which the appeal was actually 
made. It was not considered how far this fact affected the question 
at issue. 

Action by the successful appellant in the apx>eal 
reported at p. 27, supra, to recover 92i. 6«. 4rf., being 
the total of various sums paid by him on account of rates 
made in 1897 and 1898 in respect of the advertising 
stations which formed the subject-matter of that appeal. 
He was there held not to be in occupation of the stations, 
and therefore not to be rateable. The payments were 
admitted. Two of the sums had been paid after the issue 
of summonses to enforce payment, but before the sum- 
monses were returnable. The stations had been entered 
in a provisional list in 1897 ; and the supplemental list 
against which the appeal was preferred was made in 1898, 
and could not, therefore, come into force before 1899. 
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R. Cunningham Glen {Bethune with him) for the ^^<><^- 
plaintiff: There has heen an alteration in the valuation Buhton 
list, " which alters the amount of the assessment, contri- p^^tdwon 
bution, rate, or tax," within the meaning of s. 44 of the akdOo.) 
Valuation (Metropolis) Act, 1869, and the plaintiff is g^. Gilbs-in- 
therefore entitled to recover under that section. thb-Fiblds 

(He was stopped.) St. Oboboe'«, 

Bl/>OM8BURY. 

Macmorran, K.C. {Walter C. Ryde with him), for the 
defendants : There is no appeal against a provisional 
list. The supplemental list, which supersedes the 
provisional list, was made in May, 1898 ; the plaintiff 
appealed against it, and his appeal was ultimately 
allowed. He paid the rates until the appeal was decided 
in his favour, and now sues to recover what he paid. 
But his proper procedure would have been to refuse to pay 
the rateSy and he could then have raised the defence that 
he was not the occupier upon an application for a distress- 
warrant : Governors of the Poor of Bristol v. Wait (1834), 
1 A. & E. 264; Manchester Overseers v. HeacUain (1888), 
21 Q. B. D. 96. There is no question here of the 
amount of the valuation, and s. 44 only applies where 
the amount has been reduced, not where the appeal has 
been decided upon a question of occupation. The vestry 
is the rating authority, and the precepts directed to them 
by other bodies are calculated on the amounts entered 
in the valuation list. The defendants are therefore a 
mere conduit-pipe to collect the amounts specified in the 
precepts. They have paid these sums to the other bodies, 
and cannot get them back. If the stations had had a 
new occupant who was rateable in place of the plaintiff, 
the valuation list would have been conclusive as to 
the value of the stations. The two sums paid under 
compidsion of legal process cannot be recoverable in 
any case. 

iJ. C\ Glen in reply : It does not follow that, because 
non-occupation is a good defence to a distress-warrant, 
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1900. therefore it cannot be taken as a ground of appeal against 

Burton the valuation list at Quarter Sessions. It can be bo 

^RADiNo AS taken, for the appeal to Quarter Sessions is a general 

AND Co.) appeal on the whole matter. The striking out of the 

St Giles-in- ^^^1® amount of an entry from the valuation list is an 

THE-FiELDs alteration within the meaning of s. 44 as much as if only 

St. Oeoroe'8, a portion of the amount had been struck out. The 

Bloomsbury. defendants are not to be regai'ded as mere conduit-pipes ; 

if they were, the latter part of s. 44 must always be 

nugatory. 

Mathew, J. : It seems to me that s. 44 does apply to 
the present case. If the earlier words of the section 
stood alone, there might be some ground for the conten- 
tion that the section does not contemplate an appeal 
upon the question of occupation, for it begins, " Notwith- 
standing any appeal under this Act," and the appeal 
contemplated seems to be an appeal against the valuation 
list. But it goes on to say, ** Where, in consequence of 
the decision in any appeal under this Act, ... an altera- 
tion in the valuation list ... is made, the amount shall 
be repaid." In the present case there was an appeal to 
Quarter Sessions on the ground that the plaintiff was 
not the occupier. The case came before the Divisional 
Court, and the plaintiff was held not to be liable. The 
question then is whether the fact that he was held not 
liable is an alteration of the valuation list within the 
meaning of the section. It was objected on behalf of 
the defendants that they were a mere conduit-pipe for 
paying away the money raised by the rates to the bodies 
who were to spend it, and that, therefore, they must not 
be forced to repay money which they were merely agents 
to hand over. This argument would strike away the 
whole of the latter part of the section; for, in this 
respect, there is no difference between a case in which an 
assessment is only partially reduced on appeal and one 
in which it disappears altogether. In either case the 
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vestry are merely conduit-pipes for the rates paid upon i^oo. 



the assessment. I have nothing to do with the manner Burton 

in which the defendants will make the repayment. I am (y^»™o as 

, 1 ARTINOTOK 

of opinion that an entire alteration of the rate is an altera- akd Co.) 

tion within the meaning of the section. The plaintiff is g^ gTles-in- 

therefore entitled to recover the amount of rates that he thb-Fibldb 

has paid, including the two rates which were paid under st. Oeorop/s, 

compulsion of legal process. Bloomsburt. 

Judgment for the plaintiff . MatJiew J. 



Mayor, «tc., of Westminster v. Edgcome. k. b. d. 

Practice — Wrong Person named in Bate as Occupier — Correction — 1901. 

Valuation (Metropolis) Act, 1869, s. 72. Oct. 26. 

A rate was made on certain premises for the period ending 
March 25th, 1901, but the wrong person was named in the rate as 
occupier. E. was the actual occupier, and he was summoned on 
March 27th, 1901, to show cause why his name should not be 
inserted in the rate, under the provisions of s. 72 of the Valuation 
(Metropolis) Act, 1869. 

HeMf that £.'s name ought to be so inserted although the 
summons was not made returnable until after the currency of the 
rate had expired. 

Special Case stated bj' a metropolitan police magis- 
trate. 

The respondent, James Edgcome, was the occupier of 
premises known as the Pall Mall Club, St. James* Square, 
which was entered in a rate made for the half year ending 
March 25th, 1901, and he liad been in occupation during 
the whole of that period. But his name was not entered 
in the rate, the name appearing there being that of his 
predecessor in occupation. Edgcome was summoned to 
appear before the magistrate on March 27th, 1901, and 
show cause why his name should not be entered in the 
rate, under the provisions of s. 72 of the Valuation 
(Meti'opolis) Act, 1869. The magistrate held that the 
respondent's name was not "omitted from the rate,'* 
and that he was not a person "described in such rate 

B.A. B 
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by a wrong name " within the meaning of that section ; 
and that the respondent's name could not legally be 
inserted in the rate under that section after the expira- 
tion of the period for which the rate was made. The 
magistrate therefore dismissed the summons. 

The question for the Court was whether the magistrate 
was right. 

S. 72 of the Valuation (Metropolis) Act, 1869, is 
as follows : " Whenever the name of any person liable to 
be rated at the time the rate is made is omitted from anv 
rate in the metropolis, or if any person is described in 
any such rate by a wrong name, the overseei's may, after 
giving to such person seven cleai* days' notice of their 
intention, apply to any two justices or an}*^ ponce magis- 
trate as aforesaid, who may hear the case in like manner, 
as in the case of summary proceedings, and insert the 
name so omitted, or correct the name so wrongly entered, 
and every such insertion and correction shall operate as 
if it had been part of the original rate; provided that 
any person whose name is so inserted or corrected in any 
such rate may appeal against the same at the general 
quarter sessions of the peace which is holden next after 
such insertion or correction, in like manner as he might 
have appealed against the rate." 

Danckwei'ts, K.C. (Walter C. Hyde with him) for the 
appellants, the Mayor, &c., of Westminster : The section 
merely provides a short procedure to the overseers to do 
what the quarter sessions had already power to do. The 
summons had been taken out during the currency of the 
rate. That it was not made returnable until after that 
period had expired is immaterial, for Edgcome did not 
thereby lose any right of appeal. 

Moresby White, for the respondent, Edgcome : The 
order if made must have been made after the expiry of 
the period of the rate. There can be no alteration of a 
rate when it has once been allowed ; see Pembroke v. Wye 
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Overseers (1883), 47 J. P. 859. On a change of occupation ^^oi. 

there is no power to alter a name in a rate, except that Matoh, Ac, 

given by s. 16 of the Poor Rate Assessment and Collection ^^inbtbr 

Act, 1869 (32 k 33 Vict. c. 41). S. 19 of that Act is a v. 
guide to the meaning of the word " omission "in s. 72 
of the Valuation (Metropolis) Act, 1869. 

DanckicertSj K.C., was not called upon to reply. 

Lord Alverstone, L.CJ. : I am clearly of opinion 
that the magistrate has gone wrong in this case, and that 
really by not paying sufficient attention to the plain words 
of the Act of Parliament. (His Lordship here read s. 72.) 
It is not disputed that this gentleman was occupier during 
the whole of the qualifying time, and no reason has been 
suggested why he, beings in fact, liable to pay the rates 
as occupier, should not have his name inserted, although 
the summons to insert it was not taken out until two 
days after the period for which the rate was computed 
had expired. The sole question is whether or not Mr. 
Edgcome was an occupier, and whether his name ought 
to have been inserted. That, I understand, has been 
found in favour of the overseers. The period when the 
rate is made is very important for the purpose of deter- 
mining who are the persons rateable ; there must be an 
occupation during the rateable period. But under s. 16 
of 32 & 38 Vict. c. 41, as Mr. White very properly 
admitted, a gentleman's name can be put in for such por- 
tion of the rateable period as he was in occupation ; that 
obviously would take it right up to the end of the term. 
The appeal must be allowed. 

Ridley, J. : I quite agree. 

Appeal allowed, 

[Note. — Mr. Edgcome lodged an appeal against this 
decision in the Court of Appeal, but did not appear to 
prosecute it, and it was dismissed by a Court consisting of ^^^^ 
Collins, M.B., and Stirling and Cozens-Hardy, L.JJ.] A^tg, 7. 

b2 
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Docks — Land covered with Water — Woolwich — Partial Exemption 
from Bates — London Government Ad, 1899, ss. 10, 19 — Practice 
— Valuation (Metropolis) Act, 1869, s, 45 — Valuation List 
— Ground of Appeal, 

Hereditaments existing in Woolwich before the London Oovem- 
ment Act, 1899, were partially exejnpt under the Public Health 
Acts from the general district rate, as to land covered with 
water: 

Hddy that the effect of the Act of 1899 and the schemes made 
thereunder was to preserve that exemption as to rates levied for 
the purposes for which a general district rate had been levied 
befoi-e 1899. 

Apparently (per Channell, J.) this exemption would not apply 
to future hereditaments. 

The claim to subdivision of a valuation for the purpose of such 
a partial exemption is a good ground of appeal against a rate in 
the Metropolis, though it has not been raised on objection before 
the assessment committee. 

Under s. 45 of the Valuation (Metropolis) Act, 1869, a valuation 
list is only conclusive of the amount of gross and rateable 
values. 

Special Case stated under s. 11 of the Quarter Sessions 
Act, 1849, in an appeal against a general rate made upon 
hereditaments in the parish of Woolwich consisting 
partly of land covered with water. These hereditaments 
were described in the valuation list as "Eoyal Albert 
Dock (part of) with Tidal Basin, Quays, Buildings, and 
Machinery,'* and ** Old and New Dock entrances, Galleons 
Reach and appurtenances,** 

The appellants had lodged an objection before the 
assessment committee, on the question of the total 
amount of the valuation, and this had been determined 
by consent. 
^ By the Public Health Supplemental Act, 1852 (No. 2) 
(15 & 16 Vict. c. 69), s. 8, the Public Health Act, 
1848 (11 & 12 Vict. c. 68) was made applicable to 
Woolwich. 
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By the Metropolis Management Act, 1855 (18 & 19 
Vict. c. 120) Woolwich was included in the Metropolis 
as one of the parishes mentioned in schedule A to that 
Aety but b}^ s. 238 the application of that Act to 
Woolwich was limited so that general district rates con* 
tinned to be made in Woolwich under the Public Health 
Acty 1848, and not under ss. 158 and 169 (the rating 
sections) of the Metropolis Management Act, 1855. 

The Public Health Act, 1848, was as to other places 
repealed by s. 848 of the Public Health Act, 1875 
(88 & 89 Vict. c. 55), but as by s. 2 of the last mentioned 
Act, that Act did not extend to the Metropolis *' save as 
by this Act is expressly provided," it followed that as 
Woolwich was within the Metropolis, and was not 
specially mentioned in the repealing sections, the repeal 
of the Public Health Act, 1848, did not apply to 
Woolwich. Consequently the Public Health Act, 1848, 
continued in force in Woolwich after 1875, and was 
expressly declared so to be in force by the Local Govern- 
ment Board's Provisional Orders Confirmation (Amer- 
sham Union, &c.) Act, 1880 (48 & 44 Vict. c. lix.), s. 2* 
The PubUc Health (London) Act, 1891 (54 & 55 Vict, 
c. 76), s. 102, applied to Woolwich certain provisions of 
the Public Health Act, 1875, including {inter alia) ss. 
207 and 209 to 227 of that Act, which relate to the 
making of rates and to the payment of expenses. 

The e£fect of the enactments cited above is that general 
district rates were made by the Local Board of Health in 
Woolwich from 1852 to 1891 under the Public Health 
Act, 1848, and after 1891 under the Public Health Act, 
1875. 

10. By s. 88 of the Public Health Act, 1848, general 
district rates are to be made and levied upon the occupiers 
** of all such kinds of property as by the laws in force for 
the time being are or may be assessable to any rate for 
the relief of the poor, and shall be assessed upon the full 
net annual value of such property . . . provided also that 
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the occupier of any land used as arable, meadow or 
pasture ground only, or as woodlands, market gardens^ or 
nursery grounds, and the occupier of any land covered 
with water, and used only as a canal or towing path 
for the same, or as a railway constructed under the 
powers of any Act of Parliament for public conveyance, 
shall be assessed in respect of the same in the pro- 
portion of one fourth part only of such net annual value 
thereof. ..." 

11. The material words of that section are repeated 
verbatim in s. 211 of the Public Health Act, 1875, under 
which general district rates under that Act are made. 

18. By s. 19 of the London Government Act, 1899, 
it is enacted as follows : — 

*' (1) A scheme under this Act shall provide for placing 
Woolwich under the general law applying to Metropolitan 
boroughs, and for the repeal of the application thereto of 
the provisions of the Public Health Acts and other 
enactments not applying to London, and for the applica- 
tion thereto of the Metropolis Management Acts, 1866 
to 1898, and other enactments applying to London. 

" (2) Subject to the provisions of any such scheme, 
this Act shall apply to Woolwich in like manner as if the 
Local Board of Health thereof were an administrative 
vestry." 

14. By 8. 4 (1) of the London Government Act, 1899, 
the powers and duties of the vestry are tmnsferred to the 
borough council, and by s. 10 (1) of the said Act, it is 
provided that " a scheme under this Act shall provide for 
all the expenses of a borough council being paid out of 
the general rate, and for the discontinuance of a separate 
sewers rate and separate lighting rate, but shall make 
provision for protecting the interests of owners and 
occupiers of any hereditament which is exempt from any 
rate or liable to be assessed thereto at a less amount than 
other hereditaments." 

15. By the London (Woolwich) Scheme, 1900, which 
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was confirmed by an order in council on the 7tb day of 
August, 1900, it is provided as follows : — 

" (2). 1. This scheme shall have effect subject to the 
provisions of any future scheme made under the Act, and 
in particular to the provisions of any such scheme making 
provision for the protecting the interests of owners and 
occupiers of any hereditaments which are exempt from 
any rate, or liable to be assessed thereto at a less amount 
than other hereditaments. 

"2. Subject to the provisions of this scheme the 
general law applying to metropolitan boroughs shall as 
from the day on which the fii*st borough councillors 
elected under the Act come into office, apply within the 
parish of Woolwich in like manner as it applies to the 
rest of London, and accordingly the Public Health Acts 
and the other enactments not applying to London shall, 
as from that date, and so far as they apply to the parish 
of Woolwich, be repealed, and the Metropolis Manage- 
ment Acts, 1855 to 1893, and the other Acts applying to 
London, so far as they do not before that date apply to 
the parish of Woolwich, shall apply to that x^^^nsh in like 
manner as they apply to the rest of liondon. 

" Provided that— 

'' (a) Nothing in this section shall affect the nature of 
any rate to be levied in the parish of Woolwich between 
the said day and the 31st day of March, 1901, and in the 
meantime ss. 207 and 209 to 227 of the Public Health Act, 
1875, shall continue to apply to Woolwich as if the 
council of the Metropolitan Borough of Woolwich was 
the council of an urban district outside London, and the 
parish of Woolwich was a pai'ish in that district." 

16. By the London (Rating) Scheme, 1901, which was 
confirmed by an order in council on the 9th day of March, 
1901, it is provided as follows : — 

" 2. (1) In levying the general rate after the first day 
of April, one thousand nine hundred and one, effect shall 
be given to any exemption from any existing rate 
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(whether that exemption is given by way of reduced 
assessment or by levying a differential rate in the pound 
or in any other manner) by means of the deduction from 
the total amount of the general rate which would other* 
wise be payable in respect of any hereditament to which 
the exemption applies of a proportionate part (corres- 
ponding to the exemption) of the amount produced by 
the rate in the pound which is treated as levied for the 
purposes in respect of which the exemption exists, or, 
in the case of a total exemption equal to the whole 
amount so produced. • • . 

** (2) Where in any metropolitan borough the owners or 
occupiers of any hereditaments or any class of heredita- 
ments are entitled to any exemption, the council of that 
borough shall apportion the total rate in the pound 
amongst the various purposes for which the general rate 
is levied, so as to show approximately the rate in the 
pound required for an}' purpose or an}' number of 
purposes in respect of which there is such an exemption, 
and shall enter the rates in the pound so appoilioned in 
the heading of the rate, and the rates in the pound so 
apportioned and entered shall be treated as levied for the 
puii)oses in respect of which the exemption exists. 

** 6. For the purposes of this scheme the expression 
* existing rate ' means any rate leviable in the metropolitan 
borough before the 1st day of April, 1901." 

*'7. (I) This scheme may be cited as the London 
(Rating) Scheme, 1901, and shall have effect subject to 
the provisions of any future scheme and to the provisions 
of any scheme dealing with any particular exemption from 
rates or liability to be assessed.'' 

The appellants contended that the effect of the London 
Government Act, 1899, and the schemes thereunder was 
to preserve the partial exemption from the general district 
rate of land covered with water in Woolwich. And that 
they were tlierefore entitled to a partial exemption in 
respect of so much of their liereditaments as was land 
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covered with water, and an account of so much of the 
general rate as was levied for the same purposes for 
which the general rate was formerly levied. 

The respondents denied this, and further contended 
that the appellants could not raise the question of partial 
exemption at Quarter Sessions, because they had not 
raised it before the assessment committee. 

The questions for the opinion of the Court were, first, 
whether the appellants were entitled to appeal, and 
secondl}^ whether they were entitled to partial exemption 
in respect of their land covered with water. 
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Walter C. Ryde {Balfour Browne, K.C., and Boyle, 
K.C., with him) for the appellants : The appellants had 
a right of appeal, as persons " aggrieved by any rate or 
assessment " under s. 4 of 17 Geo. II., c. 38, which applies 
to the Metropolis. The Valuation (Metropolis) Act, 
1869, only affects appeals brought against the amount of 
valuation ; appeals on other grounds are still governed 
by 17 Geo. II., c. 88, and can be brought to Quarter 
Sessions direct; R, v. Institution of Civil Engineers 
(1879), 5 Q. B. D. 48; Smith v. Lambeth Assessment 
Committee (1882), 10 Q. B. D. 827 ; Art Union of Lon- 
don V. Overseers of the Savoy [1894], 2 Q. B. 609. 
S. 45 of the Valuation (Metropolis) Act, 1869, makes the 
valuation list in the Metropolis conclusive only as to the 
amounts of total gross and rateable value ; but not as to 
the right to divide these amounts, Gordon v. Williamson 
[1892], 2 Q. B. 459. The Parochial Assessments Act, 
1836, s. 6, and the Union Assessment Committee Act, 
1864, s. 1, do not apply to the Metropolis. 

As to the question of exemption, all total and partial 
exemptions are preserved by the London Government 
Act, 1899, and the schemes made thereunder. These 
exemptions include the right to be assessed only upon 
one-fourth of the annual value of land covered with water 
in Woolwich. 
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F. Marshall^ K.C. (Cotirthope - Mtinroe with him) 
for the respondents : S. 45 of the Valuation (Metro- 
polis) Act, 1869, makes the valuation list conclusive^ 
and no appeal lies unless the appellant is a person 
aggrieved hy the decision of the assessment committee 
upon an objection. Here the appellants made no 
objection to the assessment committee on their present 
ground ; they cannot therefore appeal. The appellants 
might have objected to the list on account of the 
omission of any matters therefrom, and the assessment 
committee might have heard such an objection under 
K. 11 of the Valuation (Metropolis) Act, 1869. 



[Lord Alverstonb, L.C.J,: I doubt whether, apai-t 
from objection, there is any duty to divide the values 
shown in the valuation list]. 

The assessment committee can only consider matters 
raised in the notice of objection, JR. v. London JJ. 
[1897], 1 Q. B. 438. 

The Metropolis Management Acts did not apply to 
Woolwich ; and by the London Government Act, 1899, 
Woolwich was to be placed under the general law which 
did apply to metropolitan boroughs. S. 19 is the only 
section of that Act that applies to Woolwich, and if 
it differs from s. 10, s. 19 must prevail, in regard to 
Woolwich. If exemptions only arising under the Public 
Health Acts were allowed to continue, the provision in 
s. 19 for the repeal of the Public Health Acts in regard 
to Woolwich would be nugatory. 

Ryde, in reply. 

Cur. adv. vuit., 



Lord Alverstone, L.C.J. : Before the passing of the 
London Government Act in 1899, the district of Woolwich 
was subject to the Public Health Acts, and land covered 
with water was exempt from assessment to certain rates 
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except as to one-fourth of its rateable value. The dis- 
trict was also subject to the Valuation (Metropolis) Act, 
1869, which had to be followed in matters of procedure. 
The London Government Act, 1899, s. 19, provided 
that a scheme should be made for bringing Woolwich 
into the metropolis under the general law which governs 
it; and s. 10 provided that a scheme should be made 
for each metropolitan borough, which scheme should 
maintain existing exemptions. The London (Bating) 
Scheme, 1901, made under s. 10 of the Act of 1899, 
provided a method of maintaining these exemptions. 
The valuation list on which the present question arises 
was made in 1900. The appellants were charged on the 
full assessments ; and the respondents sought to justify 
that by contending, first, on the merits, that Woolwich 
has now been brought within the general law, and that 
therefore as some parts of the metropolis had not the 
exemption under the Public Health Acts, it could not 
have been intended that the exemption should continue 
in Woolwich. We are of opinion that this contention 
cannot be maintained. S. 10 is precise in its direc- 
tions that the existing exemptions are to continue ; 
it was intended to continue them, and we think that the 
scheme has continued them. 

The second question is, whether or no it is open to 
the apx)ellants to raise the point of exemption here, 
seeing that they had not been before the assessment 
committee to obtain a division of the assessment, the 
total assessment being agreed to before the committee. 
We are of opinion that the contention on this point fails. 
The right of appeal exists under 17 Geo. II., c. 88; and 
the intermediate Acts, the Parochial Assessments Act, 
1836, and the Union Assessment Committee Acts, 1862 
and 1864, do not apply to the metropolis on this point ; 
I do not express an opinion whether an objection on such 
a ground as this must be raised before an assessment 
committee under those Acts. It is not necessary to 
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decide whether an assessment committee can be forced 
to make a division for purposes of exemption, though 
there are certainly cases in which they could not be 
forced to do so. In the present matter, the rights of the 
parties depend on the Valuation (Metropolis) Act, 1869. 
The respondents contended that because the valuation 
list is b}' s. 45 of that Act made conclusive in the 
matters of gross and rateable values, therefore the 
appellants are not entitled to contest it on the groand 
that the total amount ought to be divided. If there had 
been anything in the Valuation (if etropolis) Act, which 
showed that this question is intended to be raised on 
objection or on an appeal as to value, there might have 
been some foundation for this contention. But there ai'e 
many cases in which it has been held that, on appeal 
against a rate, other points can be raised than those on 
which the person rated has been before the assessment 
committee, or before Quarter Sessions in an appeal against 
the valuation list. The effect of the Valuation (Metro- 
polis) Act is only that the list is conclusive as to the 
total valuation ; and if there had been a sub-di\4sion of 
the valuation in the list, the list would have been con- 
clusive as to the valuation so divided. There was no 
obligation on the appellants to get this sub-division 
made. Further, at the time of the revision of the list, 
it was not known what method the scheme would provide 
for the sub-division of assessments for the purpose of 
these exemptions ; Gordon v. Williamson [1892], 2 Q. B. 
459, is here in point. Both on the special grounds of 
this case, and on the general construction of the Act, 
I consider that the appellant was entitled to appeal. 
The appeal will be allowed. 



Darling, J. : I agree. 



Channell, J. : I am of the same opinion, but I think 
that so far as hereditaments in the future are concerned 
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— ^for example, new docks — it was intended to apply 
the general law to them. S. 10 (1) of the London 
Government Act, 1899, and the scheme made ander it 
were intended to prevent hereditaments already existing in 
Woolwich from losing exemptions that they had previously 
enjoyed. I do not think that this contradicts the express 
enactment in s. 19, that Woolwich is to come under the 
general law. If a new dock were made in Woolwich, 
it would come under the general law regulating the 
metropolis. 
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Lord Alverstone, L.C.J. : I do not differ from my 
brother Channell in regard to new docks in Woolwich ; 
but I should like to hear the point argued. 

Appeal (Mowed, 



Crockett and Jones r. Northampton Union. 

Mctchinery — On What Principle to he Taken into Account — 
Enhancement of Rateable Value hy Chattels — Boot Factory — 
Patent Bights, 

A boot factory contaiiied two classes of machinery. The first 
included gas-engines, shafting, boilers and the like, which were 
admittedly part of the freehold. The second (called No. 2 
machinery) was the property of the tenant ; and the machines were 
separate and distinct, and easily removable without injury to the 
fabric ; but most of them required to be steadied by means of nuts 
or bolts. They were mostly driven by power from the main 
shafting; but for many of them this power was not necessary. 
The presence of these or similar machines was essential so long as 
the factory should continue to serve its present purpose. 

The Becorder held that, in valuing the boot factory, the whole 
of the ** No. 2 machinery " must be taken into consideration, the 
real test being the value of the buildings fitted with machinery ; 
and that the only reasonable way to do this was by a valuation of 
this machinery, separate from the buildings and based upon the 
actual cost of the machines as applied to the purpose for which the 
premises were intended. He put a pei'centage on the capital value 
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of the macliinery and added the sum bo obtained to the rateable 
value of the buildings. 

Held, that the Recorder was wrong, and that the valuation of the 
machinery ought not to be in its ultimate result separated from 
that of the building, but that the valuation ought to be an answer 
to the question, '* How much is the rateable value of the premises 
enhanced by the presence of this machinery as it is there and 
intended to permanently remain there ? " 

Tytie Boiler Works Co. v. Longhenton (1886), 18 Q. B. D. 81. 
followed and interpreted. 

Certain of the machines included in the No. 2 machinery were 
patent machines on which premiums, patent rights and royalties, 
were paid by the user. The Eecorder excluded these rights from 
the valuation. 

Hehlj that he was right in so doing. 



Special Case, stated by the Recorder of Northampton. 

Messrs. Crockett and Jones had appealed against a 
rate made upon ^ their premises described as "Boot 
manufactory, land and appurtenances," and valued at 
825Z., gross estimated rental, and 550Z., rateable value. 
The Eecorder allowed the appeal and reduced the assess- 
ment to 592{., gross rental, and 899/., rateable value. 
The case was stated on the application of both appellants 
and respondents. 

The following are the material portions of the 
Special Case : — 

7. The premises comprise land and buildings erected 
thereon for the purpose of, and occupied and used as a 
boot and shoe manufactory. In and upon the said 
premises are certain machinery and plant employed for 
the purpose of the said business. Such plant and 
machinery may be divided into two classes. In the first 
class is comprised all such machinery and plant as is 
fixed or attached to the freehold, or would pass as land- 
lord's machinery, consisting of gas engines, shafting, 
boiler, &c. Such machinery is hereinafter referred to as 
* No. 1 machinery.* In the second class is comprised all 
machines on the premises other than * No. 1 machinery.' 
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A schedule of these is annexed. It is hereinafter referred 
to as ' No. 2 machinery.' 

8. No question arises as to * No. 1 machinery ; 
but hoth the appellants and respondents contend that 
questions of law arise in respect of ' No. 2 machinery ' 
as to how far, if at all, these machines are to be taken 
into consideration, and if so, in what manner and upon 
what principle they may be so taken into consideration. 

9. The factory in which the machinery in question is 
placed is occupied for the purpose of manufacturing 
mainly what is known as the * Goodj'ear * boot, which is 
the neai'est approach to a hand-made boot produced by 
machinery, and most of the machines are ' Goodyear * 
machines, but boots ma}^ at any stage of the making be 
completed on other machines and also may be finished 
by hand, but the ' Goodyear ' machinery is the newest 
and best that can be had at present. 

10. This * No. 2 machinery ' is what is known as 
* Tenants' machinery.* The machines are the property 
of and provided, maintained, and repaired by the tenant. 
They would not be found as part of the premises or 
concern on a demise thereof by the landlord, nor be taken 
into consideration in fixing the rent. They would be 
either purchased from a previous occupier or provided 
afresh by the succeeding tenant, and are of a movable 
character. The machines are all separate and distinct. 
They are easily removable for excliange or repair or 
other purpose without the least injury to the machine 
or fabric. Some of them, such as the small sewing 
machines, can be readily shifted from place to place. 
Most of these machines require to be steadied for work- 
ing, and are fixed to the floor or on stands or tables by 
nuts or bolts for this purpose only. Some few are heavy 
and do not require to be fixed. None of them are so 
fixed as to be attached to the freehold. Some of them do 
not need to be screwed or bolted, but can be steadied by 
putting their footplates under wedges. They are for the 
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most part driven by power from main shafting and 
pulleys overhead by means of light bands. For a con- 
siderable portion of them, however, this is not necessary, 
and they could be driven by hand or foot. 

11. The manufacture of ordinary boots and shoes 
can be carried on by machines or by hand, but so long 
as the process of this particular manufacture is carried 
on in this factory by machinery these or similar machines 
are essential and are intended to remain always on the 
premises. That is to say, machines of this description. 
The actual machines are many of them short-lived, some 
lasting as little as three years, and they often are super- 
seded and become obsolete. The business of this boot 
and shoe manufactory is more profitably carried on by 
this machinery than by hand. 

12. This * No. 2 machinery ' may be divided into 
two categories : (a) patent machines on which premiums, 
patent rights, and royalties are paid by the user; 
(b) machines that are free. 

18. Many, if not most of the (a) patent machines are 
never sold in the open market, and they have no real 
market or purchase value in the usual sense of the term. 
On payment of a certain sum as premium, on signing tlie 
lease, with further covenants as to payment of royalties, 
they are leased for twenty years with absolute reversion 
to the lessors, the lessee doing all the repairs. They 
are tied to the lessors, the lessee being required to 
purchase wires and steel riband for the working of the 
machine from the leasing comx)any. The royalties are 
calculated at per 1,000 stitches or per 1,000 revolutions 
of a wheel, which would vary from about Jd. to 2^d.^ or 
even 6d. per pair of boots or shoes on some machines, 
and more on others. The output varies from fifteen 
dozen pair per machine per day. 

14. At the hearing of the appeal against the said 
rate to Quarter Sessions, the following figures were 
agreed between the appellants and the respondents. 
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subject to the qualifications and contentions set out in 
the subsequent pai'agraphs hereof, viz. : 

Rateable value for — 

The land 

The fixed or landlord's machinery 
The buildings - - - - 
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- 275 










16845 











15. According to the respondents the sum of 2752. 
agreed by them as the rateable value of the buildings is 
their rateable value as buildings only, and they contended 
that they are entitled, upon the principles laid down in 
the decisions of the Courts as to the rating of manufac- 
turing premises, to add to that value such an amount as 
would take into consideration the ** No. 2 machinery." 
This is to be ascertained according to their contention 
by making a valuation to find the capital value of the 
machines and taking a percentage upon the value so 
found. 

16. In thus estimating the capital value of the " No. 2 
machinery" the respondents, as regards the (a) class, 
viz. : " Patent machines on which premiums, patent 
rights and royalties are paid by the user," claim to 
estimate the capital value thereof by a valuation of the 
deposit or premium paid by the licensee or purchaser 
when the mtCchines are placed on the premises, together 
with the premiums, patent rights, and royalties subse- 
quently paid or payable for their user, and without which 
payment he has no right of user. The rateable value 
was thus made up by the respondents to 550Z. by adding 
to the agreed figures a further sum of 2052., being a 
percentage of 5 per centum upon the value of ** No. 2 
machinery " thus estimated. 

17. The appellants on the other hand, in agreeing 
the figures of 275Z. as the rateable value of the buildings, 
stated that they had taken into account the "No. 2 

R.A. T 
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machinery " so fai* as the law allows or requires it to be 
considered as enhancing the value of the premises. 
That is to say, the}' had taken into account the suit- 
ability of the premises to receive such machinery and 
the fact that such machinery was to be found on the 
premises. Had they not so taken it into account their 
estimate as stated in evidence of the valuation of the 
buildings was 185Z. They contended that to take into 
account such machinery b}'^ way of a valuation of it and 
to add a percentage upon such valuation as a factor of 
the assessment is erroneous in point of law and in effect 
a rating of such machiner}-. They contended that the 
** No. 2 machinery" are chattels and do not form a part of 
the lands or houses in their occupation, and that as the 
hypothetical tenant of such lands and houses would have 
to provide such chattels he would not consent to pay the 
landlord, in addition to the full net annual value of the 
lands and houses agreed in this case at the sum of 345/., 
anv further sum in the form of interest on the value of 
his " No. 2 machinery.'* 

18. The appellants in the alternative contended that 
if their view of the law is wrong and " No. 2 machinery " is 
liable to be taken into account by a valuation of it, and 
the addition to the assessment of a percentage upon that 
valuation, the actual cost or machine value only ought 
to be so taken into account, and that all amomits paid 
by way of premium, patent rights, and royalties should 
be excluded from consideration. 

19. I was of opinion, and held as follows : — 

(a) That upon the authority of the Tyne Boiler Works 
V. Overseers of Longhenton, 18 Q. B. D. 81, the whole of 
the ** No. 2 machinery " must be taken into consideration in 
valuing the premises for the purpose of parochial assess- 
ment, and that the real test is the value of the buildings 
as fitted with machinery. 

(b) That the only reasonable way to do this (if it is to 
be done) is by a valuation of such machiner}% that the mere 
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fact of its being in the manufactory is not enough, nor 
the suitability of the building to it. 

(c) That such valuation must be separate from the 
buildings. 

(d) That such valuation should be based upon the 
actual cost of the machines as applied to the purpose 
for which the premises are intended (making the usual 
deductions), and 

(e) That premiums, patent rights, and royalties attached 
to leases of machinery should be excluded from such valua- 
tion. They are not machinery, nor do they form part of 
an occupation of a hereditament. 

20. Applying the principle of my decision, I found, as 
a fact, that the rateable value of the appellants* premises 
is 899Z. I aiTived at this finding upon the following 
basis : — 
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Lands as agreed 4*31 

"No. 1 machinery" as agreed - - - 39 
Buildings without taking any machinery 

into consideration - - - - 202 

" No. 2 machinery " - - - - 127 



£399 



22. The questions for the opinion of the Court are 
whether the whole of "No. 2 machinery " or any and what 
part thereof ought to be taken into consideration as 
enhancing the value of the premises for the purpose of 
assessment, and if so whether such machinerv is to be 
taken into consideration upon the principle adopted by 
me, or according to the contention of the appellants, as 
stated in paragraph 17 hereof, or to the contention of the 
respondents, as stated in paragraphs 15 and 16 hereof, 
or upon what other principle or method the same is, if at 
all, to be taken into account. 
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Schedule op Tenants', or **No. 2" Machinebt. 
(Appended to Special Case.) 

Engine House. 
1 S. C. gap lathe, 6 in. centres, takes 8 ft. 6 in. 

Making and Finishing Boom, 



2 Goodyear welters and 
beaters. 

1 Goodyear sole layer. 

1 Universal rounding and 
channelling machine and chan- 
nel opener and shank skiver. 

3 Goodyear stitchers, with 
channelling machines. 

1 Lightnmg heeler. 

1 Peabody, Earp & 
heeler. 

2 Universal slugging 
chines. 

1 Champion slugger. 
1 Ideal lasting machine. 
1 English and American 
heeler. 

1 channel rubber down. 

2 Blake sewers. 

1 Standard screwer. 
1 Rapid screwer. 
1 Bertram stitcher. 
1 twin- seat sprigging 
chine. 



Co. 



ma- 



ma- 



2 Consolidated lasting ma- 
chines. 

1 Triumph lasting machine. 

4 padding and brushing ma- 
chines. 

1 twin Naumkeag machine. 

1 Webster buffer. 

1 single- bottom leveller. 

1 twin- bottom leveller. 

1 pendiilar edge setter. 

2 twin -edge setters. 

1 heel burnisher or dummy- 
ing machine. 

1 brushing machine. 

2 prick-stitching machinee. 

3 heel sooiurers. 

1 new rotary heel parer and 
emery wheel. 

1 *' Mudd" heel parer (Smith 
pattern). 

3 forepart scourers (*' Bor- 
zell "). 

1 filing machine. 

1 breasting machine. 



Bough Stuff Boom, 



2 heel builders. 

I Gem insole machine, with 
Goodyear channel opener and 
channeller. 

I split lift tacker. 

6 cnannelling machines. 

1 lift splitting machine. 



1 Watson skiver. 
1 Stimpson skiver. 
1 rolling machine. 

1 splitting machine. 

2 sole-rounding machines. 

3 double presses. 



Shoe Boom, 
1 stamping machine. 



Closing Boom, 



26 sewing machines. 
5 golosh machines. 
2 skiving machines. 
2 eyelettmg machines. 



9 punching machines. 
1 16 in. splitting machine. 
1 toe-cap punch (hand). 
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Walter C. Hyde (E. Boyle, K.C., and Lacey-Smith witli 
him) for the appellants : We are not to be rated at all 
for the " No. 2 machinery " ; but if it is to be taken into 
account, that cannot be by valuing the machinery and 
putting a percentage upon it. It must be taken merely 
as enhancing the value of, and not as part of the here- 
ditament. The Recorder's finding as regards {a) patent 
rights is in our favour. 

The statute 43 Eliz. c. 2 was frequentl}' construed to 
cover both real and personal propertj^ until 1840, when 
an Act was passed to exempt pei*sonal propeiliy from 
rating, which has since been continued every year. 

That gets lid of the authority of the cases decided 
before 1840. The present question is with reference to 
s. 1 of the Parochial Assessments Act, 1886, where the 
net annual value is, the rent at which the hereditaments 
might be reasonably expected to let from year to year, 
&c. Therefore, all we have to ask is, what is the rent 
which may be expected for what the statute of Elizabeth 
calls ** lands or houses." If the machinery in question 
is a chattel and not ''lands or houses," it cannot be 
rated directly, and the only question is, will it increase 
the rent which is to be given for the ''lands or houses." 
Tyne Boiler Woi'ks v. Overseers of Longhenton (1886), 18 
Q. B. D. 81, must be read with reference to the subject- 
matter there dealt with. 

[Lord Alverstone, L.C.J. : The Tyne Boiler case was 
stated to try and get Laing v. Bishopicearmouth (1878), 3 
Q. B. D. 299, reversed.] 

In the report of the Tyne Boiler case in 17 Q. B. D. 
at p. 652, there is a description of the machinery with 
which the Court were dealing. 

[Lord Alverstone, L.C.J. : There were specially pre- 
pared foundations and a certain amount of connection 

(a) Para. 19 (e) of Special Case. 
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witli them. The machines and plant could be removed 
without injury for repair or re-arrangement.] 

Lord EsHER says, when things are brought into the 
category of making the premises fit, " they would pass 
by a demise of the premises as such as between landlord 
and tenant." 

[Channell, J.: The whole point is in the words **a8 
such.*'] 

Supposing a landlord lets the National Gallery, the 
pictures make it fit as a picture gallery for the purpose 
for which it is used, and they must remain there ; but 
they do not become a part of the hereditament or increase 
its letting value. If the trustees to whom the pictures 
belong were not also owners of the building, they would 
not give the landlord an enhanced rent because they as 
tenants have brought in the valuable pictures. 

[Channell, J. : Is not the test whether or not the rent 
that the tenant is likely to give for a house will be increased 
by the facts that the house is already fitted, and that the 
tenant will not, therefore, have to find new fittings for 
himself, and that he is not getting a mere skeleton house ? 
Assume that there are two houses perfectly alike, one of 
which has never been occupied, and a man going into it 
will have to go to expense in finding blinds, electric light 
fittings, and so on ; and next door to it is an exactly 
similar house which has already got the things in, but 
which (if he goes in) he will have to buy on a valuation. 
Would he not, in fact, be likely to give a little more — ^very 
little more I should think in that case — for the house 
which is already fitted to his hand (although he will have 
to buy the things) than he would offer for the empt}' 
house, which he would have to fit up for himself?] 

Certainly not. It is a question of fact. 
[Channell, J. : It is fact, and nothing more.] 
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The machines in the Tyne Boiler Works case were 
things which rested, being very ponderous, by their own 
weight, upon foundations which were undoubtedly part of 
the freehold. The Sessions had i*ated the so-called chattels 
as part of the hereditament, because they measured the 
value by the rent which would be given for the whole, 
including the so-called chattels. If the Judges in the 
Court of Appeal were unanimous, they must all have 
regarded the alleged chattels to be of a character which 
would pass if the landlord without more description simply 
let the Tyne Boiler Works to a yearly tenant. 

[Lord Alverstone, L.C.J. : I do not assent to that as 
far as Lord Esher was concerned. The decision in the 
Tyne Boiler case is binding on us, and, ns long as it 
stands, the question must be whether these articles, 
intended to remain permanently on the hereditament, do 
enhance its value.] 

The decision comes to this: the chattels must be taken 
into consideration, and the weight that you will give to 
them when considered is a matter for the Sessions oiAy. 
In the present case the Becorder has found that the 
weight to be given to the chattels is inappreciable. He 
was, however, wrong in point of law in saying that, 
although they would not enhance the rent, yet they 
increase the rateable value; he has made a separate 
valuation of the chattels, and put a percentage on that. 

[Lord Alverstone, L.C.J. : The point as to patents 
is not arguable against you.] 

In Laing v. Bishopweai^iouth (1878), 3 Q. B. D. 299, 
the Court were dealing with an entirely different class of 
machines from that now in question (see paragraph 29 of the 
Case.) CocKBURN, C.J., relied there upon Ji. v. Bir- 
mingham and Staffordshire Gas Co, (1837), 6 A. & E. 
634; and on R. v. Guest (1838), 7 A. & E. 951; both 
these cases were decided before 1840. R, v. Lee (1866), 
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L. R. 1 Q. B. 241, does not apply here; there the Court 
had to deal with articles like gasholders, of enormous size. 
The findings of fact in paragraph 10, and the Becorder's 
explanations in paragraphs 19 and 20, show that he has 
found the facts outside the limits of the Tyne Boiler Works 
case; and he has made a mistake in law in assuming 
himself bound to find that there was some increase of 
rent attributable to the chattels, although, as a fact, he 
finds that the chattels do not increase the rent. 



Latham (Balfour Browne, K.C., with him) for the 
respondent Union : It was not the Becorder*s intention 
to value all the machinery as such. The difficulty before 
him was to put a valuation on the consideration of the 
machines. He had to find what a hypothetical landlord 
would require as reasonable rent It was not possible to 
value the buildings with machinery at so much per foot ; 
the proper way was to take the capital value of the 
machinery and work out upon that a reasonable amount 
of interest, which was to be considered as the annual 
value of the machinery. In paragraph 10 of the case the 
Becorder took a wrong view as regards the hypothetical 
landlord and hypothetical tenant ; he should not have 
looked at what was done by the actual tenant. 

As to the patented machines, the Becorder has been 
inconsistent in finding tliat they were essential for the 
working of this factory, and had to be taken into con- 
sideration, and yet that their value in assessment is 
merely to be taken as the value of old iron. If the tenant 
were to buy a patented machine he would have to pay a 
ver}' considerable sum for it, and the interest on that sum 
must be taken into account in fixing that rent. As lie 
can only get the machine by paying a premium and a rent 
or royalty in addition for the use of the machine, the 
sums so paid must also be taken into account ; otherwise 
the factory is merely being rated as a warehouse for the 
machines. The Becorder has not taken these sums into 
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consideration at all. The tenant would have to pay so 
much more rent for the factory if these machines had 
been patented by, or were let to him by, the landlord ; 
and that additional sum he actually pays by way of 
premium or rent. 

Ryde, for the appellants, was not called upon to reply. 

Lord Axverstone, L.C.J. : The Recorder states the 
question that we have to decide in paragraph 22 of the 
Case. (His Lordship then read the paragraph and con- 
tinued.) I will deal with the question of " any, or what 
part thereof" presently, which, of course, is not a matter 
which we can deal with. 

It does seem to me that the learned Recorder has 
adopted advisedly the main contention of the respondents, 
which is for a separate valuation of the machinery, and 
has therefore stated his findings, and his figures in 
accordance with those findings fairly in paragraphs 19 
and 20 in order to enable the question to be raised. That 
clears up the difficulty which I had in my mind, that I 
did not understand why, having adopted, as I think he 
must adopt, the principle laid down by the Court of 
Appeal in the Tyne Boiler Works case (1886), 18 Q. B. D. 
81, he had followed it out in a way which did not seem to 
be in accordance with that principle. I think that, 
taking the findings of the Recorder, he has not properly 
applied the principle which, after a great many years of 
discussion and debate, was, at any rate as far as this 
Court was concerned, so settled in the Tyne Boiler case ; 
and Mr. Ryde has endeavoured to get the Court, I think, 
to lay down a rule which would have been inconsistent 
with the test laid down by the Court of Appeal in the 
Tyne Boiler case. For a great many years there had 
been two contentions on two sides strenuously debated : 
the manufacturers were attempting to get all machinery 
excluded ; the rating authorities were attempting to get 
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all chattels which were of any permanent character at all 
included — I do not mean spades, harrows, and things of 
that kind, but they even went so far as sewing machines 
at one time. There is no doubt that each side contended 
for a great deal too much from their point of view ; and it 
is perfectly true, as Mr. Byde pointed out in his argu- 
ment, that one difficulty in these cases is that you may 
take the judgments in some of these cases, and in terms, 
if they are to be taken without consideration of the 
subject-matter before the Court, they would have a much 
wider scope and operation than they were intended to 
have. I quite agi-ee with him that to take the gas meter 
case of R. v. Lee (1866), L. R. 1 Q. B. 241, and the judg- 
ment of the Court in that case, and to apply it to similar 
machines or different machines, may lead to a result 
quite the contrary of what the Court intended, but I think 
that at any rate in this Court — probably anywhere short 
of the House of Lords — it is now settled that once you 
get machinery in a building making that building fit for a 
particular trade or manufacture — a particular purpose — 
and you get that machinery intended to remain there 
permanently, then it is a question of fact whether the 
presence of that machinery intended to remain there 
permanently does or does not enhance the rateable value 
assessed upon the basis of the Parochial Assessments Act, 
or in other words the rent which the hypothetical tenant 
would pay one year with another, making the deductions 
that were indicated in that Act. 

In Laing v. Bishoptcearmouth (1878), 3 Q. B. D. 299, 
the finding stated that the machiner}' was intended to 
remain there permanently and to be permanently used for 
the purpose of a ship-repairing yard ; and the Court with- 
out discrimination following that schedule (there were a 
great many things that were quite as movable as the 
things referred to here) held that they were all to be 
taken into consideration. Then came the Tyne Boiler 
case, which, as quite coiTectly stated in the judgment, was 
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intended to be stated in order to get the Court of Appeal 
to decide that the Bishopweannouth case had gone too far. 
I am able to say (as I know quite well how it came about) that 
the Tyne Boiler Works Case was most carefully stated ; it 
was stated in order to endeavour to make the question of 
attachment to the freehold the crucial test ; and the Court 
were asked to find (it being brought prominently to notice 
that many of the machines were not attached either to the 
soil or building but rested by their own weight on the 
ground or on stone foundations specially prepared for 
them) that the object of attachment to the machines was 
to steady them, and it did steady them in the working ; 
and that the method of attachment was convenient if 
occasion arose for their removal. An attempt was made 
to get the Court to say that, unless you have the machines 
so attached that they become part of the freehold, they 
are not to be taken into consideration at all as enhancing 
the rateable value. Now that the Court of Appeal, what- 
ever else they decided, distinctly declined to do. 

I will not go over the matter at length ; but they said 
that in their opinion the Bishopwearmouth case had not, 
when properly understood, gone further than the earlier 
cases. Lord Esher dealt with the question of mere 
attachment and pointed out, with his usual great good 
sense in such matters, that where you got a machine heavy 
enough into the warehouse which was intended to remain 
there, it ought not to make any difiference because there 
happened to be a screw which was not wanted for the 
moment, and which was used to attach the machine to 
the soil. Then he stated the rule which has been acted 
upon ever since: — **I believe the nile really to be that 
things which are on the premises to be rated, and which 
are there for the purpose of making, and which make the 
premises fit as premises for the particular purpose for 
wliich they are used, are to be taken into account in 
ascertaining the rateable value of such premises. Of 
course it is not all things on the premises, or that are 
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used on the premises, which are to be taken into account; 
but things which are there for the purpose of making, ami 
which do make them fit as premises for the particular 
purposes for which they are used." 

That case was not taken further. It was considered to 
be at any rate a final enunciation of the law, and it is 
binding upon us, and for the puiposes of tliis case of 
course I adopt it. It is to be noted the Master of thb 
IloLLS did not say how the machines are to be taken into 
account. 

1 think that the subsequent decision in the House of 
Lords, not, I admit, upon the same matter, but upon a 
kindred matter, in Mersey Docks and Harbour Board v. 
Birkenhead [1901], A. C. 176, shows that once that 
question is put to the Court of Sessions b}' itself it 
becomes a question of fact, and that it is a question of 
fact which the Coui-t of Quarter Sessions have to answer 
for themselves, giving the best light and obtaining the 
best information they can. It is in that connection and 
in that connection only that the nature of the machinery, 
its value, its life, and things of that kind may become 
material ; because of courae it is self-evident that 
machineiy which will last a very short time — machinery 
which is replaceable in a day or two — is in a very different 
position as far as making premises fit for the trade which 
is carried on in them, as compared with machinery which 
is of a large and heavy description, and which will require 
considerable trouble to take in and out and which would 
not be replaced except with considerable derangement of 
the premises as such. Therefore, there are elements 
when you come to apply the test which are really questions 
of fact. 

Now having at some length, because it is of some im- 
portance, endeavoured to explain what I understand to 
be the true view of the law which has now been in force 
1 think for something like 15 or 20 yeai*s or even more, 
one has to consider which side, as far as the question is 
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concerned, has adopted the true view. The appellnnts, I 
tliink, substantially in the earlier part of paragraph 17 
have stated the contention correctly. I do not adopt all 
tliat they have said, and I do not intend to send the case 
back in order that the question may be answered in 
exactly the same way, but I think that part of their con- 
tention in paragraph 17 was right. (His Lordship here 
read that paragraph down to the words *' the valuation of 
the buildings was 185{.") Of course I express no 
opinion as to whether the 1852. was the right figure or 
Avhether it ought to be increased to as much as the 
Recorder has increased it%to or not; but I think that 
that contention of the appellants is in substantial con- 
formity with the rule laid down by the Court of Appeal 
in the Tyne Boiler case ; and the latter part of the con- 
tention, which I do not adopt, is really only a discussion 
of the way in which the Court should inform its mind in 
aiming at the particular estimate they will form of the 
enhanced value of the premises by reason of the presence 
of the machinery. Therefore I do not adopt nor do I 
think it necessary to criticise further the last part of 
paragraph 17. My adoption of it as expressing in other 
words the rule of the Tyne Boiler case stops short at the 
passage I have left off at. 

Now by the other side it was contended : No, you are 
to have a separate valuation of the machineiy ; you are 
to rate it as though you were, so to speak, rating the 
machinery as a rateable hereditament, and you are to add 
that to the value of the building. The learned Recorder 
in order to raise the question, has adopted that con- 
tention, and he has said that the valuation must be separate 
from the buildings, and that such valuation should be 
based upon the actual cost of the machines as applied to 
the purpose for which the premises are intended. In my 
opinion that is adopting a principle which is inconsistent 
with the ride that I have read from the Tyne Boiler case. 
I think that the valuation ought not to be separate in its 
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ultimate result. That you may have to enquire into 
value in order to get at the figures may be possibly true, 
but the valuation ought to be an answer to the question 
put by Lord Esher, M.K., ** How much is the rateable 
value of the premises enhanced by the presence of this 
machinery as it is there and intended to permanently 
remain there ?" Therefore in reducing the 275Z. which 
have been agreed, down to the 202Z., excluding all the 
machineiy, and in treating the machinery as a separate 
item to be valued by itself, taking up the total to 329/. as 
compared with 275Z., the Recorder has adopted a wrong 
basis. 

Now I say nothing as to what the figures ought to be, 
but I ought perhaps, in order that I may not be mis- 
understood, to add this : I think it is quite possible that 
if the language of paragraph 10 is to be taken in its stiiet 
sense, and is to be taken to be a final statement of fact or 
of findings of fact, there will be very little enhancement 
indeed of the value of the premises by the presence of 
this machinery ; but I do not think we ought to assume 
for the purposes of the case to-day that had the learned 
Recorder applied the test in the proper way he would 
have come to the same conclusion in figures as that which 
the respondents contend for, because following on para- 
graph 10 there is the very important paragraph 11, as to 
its being essential that the machinery or similar machinery 
should remain permanently upon the premises, and that 
it was intended always to remain. 

Therefore I think that the case must go back to the 
learned Recorder in order that he may answer the 
questions in his own way, and assess the amount of the 
enhanced rateable value, if any, upon the bases laid down 
by the Master of the Rolls and Lindley, L.J., in the 
Ti/ne Boiler case, and in accordance with that he will 
amend the valuation list. But I think that the separate 
valu^ition of machinery for which he has contended is not 
one which is in accordance with that decision. I have 
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only to sa}' tliis : we are asked to say what part of " No. 2 
machinery " should be included. Now, that I absolutel}*^ 
decline to do. This is just where the question of fact 
comes in. As was pointed out in the course of the argu- 
ment hy my brother Chaxnell, there may be many 
things which, if they were taken out and were not there, 
would render other things in the place not only of less 
value, but it might be actua% worthless. Therefore it 
is not for the Court, sitting to decide questions of law, 
to go through a long schedule and say, " This machinery 
does enhance and the other does not." Otherwise, as has 
been pointed out, we should have to lay down some 
absolutely arbitrary iiile such as was attempted to be laid 
down with reference to the attachment which, as has been 
pointed out, is not conclusive in any way in the matter. 
The Court of Sessions, or the tribunal of fact, must 
decide for itself upon the principle which I have referred 
to. Therefore our answer is that, understood by the 
light which I have endeavoured to explain, the contention 
of the appellants is right, founded upon the judgment in 
the Tyne Boiler case, and that the contention of the 
respondents adopted by the Recorder is wrong. 

I have only to say with regard to the contention of the 
respondents as to patents, it could only be an essential 
ingredient in the question of fact as to what rent was 
to be paid, if the machinery was to be separately rated. 
We are not dealing with any question of fact. It is quite 
plain that we could not direct the Recorder to take into 
consideration amounts paid by licensees to patentees in 
respect of patent machines, except as some element or 
evidence in ascertaining the question of fact: — What 
would be the annual value of the machine, be it rateable 
or be it not rateable? But in my opinion it is quite 
impossible for us to say that he ought of necessity to 
have excluded what have been referred to as the patent 
rights, premiums and royalties attached to leases of 
machinery. For the reasons I have given the case must 
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go back to the Recorder to assess the value, if any, of 
the buildings, on the rules laid down in the Tyne Boiler 
case to which I have referred in my judgment ; and if 
necessary, of course, to amend the valuation accordingly. 
With regard to what the result will be in figures when 
tliat is worked out, I express no opinion whatever (a). 

Darling, J. : I have nothing to add. 

Channbll, J. : I agree. 

Appeal allowed. 
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May 1. 



Mayor, &c., of Westminster r. Army and Navy 
Auxiliary Co-operative Supply, Limited. 

Practice — Distress-wftrrant — Objection^ Omission to give Notice of 
Increased Assessment — Eight of Appeal — Valuation List — 
Valuatimi {MetrojHtlis) Act, 1869, ss, 9, 43, 45. 

Tho overseers had omitted to serve upon a ratepayer the notice 
of increase of assessment required by s. 9 (1) of the Yaluation 
(Metropolis) Act, 1869. An increased assessment was however 
inserted in the quinquennial valuation list, and a rate was made in 
conformity with the list. The ratepayer did not pay the full 
amount of the rate, but tendered the amount that would have been 
due from him if the rate had been made upon the previous quin- 
quennial list. The magistrate refused to issue a distress warrant. 

Held J that the objection to the rate on account of the omission 
to serve the notice under s. 9 was one which, if valid, could have 
been taken on an appeal against the rate, and could not be raised 
in answer to an application for a distress warrant. The magistrate 
was wrong in refusing the warrant. 

Special Case stated by a metropolitan police magistrate. 

The respondent Company were assessed in a general 

rate made on April 12th, 1901, at a sum of 88!. 2$. 9d. 

(a) In the formal order sending the case back to Sessions, it was stated 
** That the rateable value ought to be based upon the suitability of the 
premises to receive the No. 2 machinery, and the fact that such machinezy 
was upon tlio premises, and not of necessity upon the value of such 
machinery. * ' f or subsequent decisions of Quarter Sessions on this subject, 
see Oxfvrd University v. Mayor, dtr., of Oxford (iVo. 2), Clarendon Prtu 
stipra, p. 96 ; and Devon and Exeter Constitutional A^ewspaper Cb., Ltd. 
V, Exeter Union, supra, p. 101. 
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in respect of premises known as 20 and 22, Caxton Street. ^^02. 
This sum was calculated on a rateable value of 241{., Mayok, kc., 
being the value entered in the quinquennial valuation ®' Wkst- 

^ i -1 MINSTER 

list made in 1900. The Company tendered 241. 15«., r. 

being the amount calculated on 180/., the rateable value Navy'*^ 
entered in the quinquennial list made in 1895. The City ArxiLiABY 
Council took out a summons for the balance of SI. la. 9rf., supply, Ltd. 
but the magistrate refused to grant a distress warrant. 

The respondent Company contended that the list made 
in 1900 was not binding upon them because no notice had 
(admittedly) been given to them by tlie overseers of the 
increase in rateable value as required by s. 9 (1) of the 
Valuation (Metropolis) Act, 1869 ; and that, therefore, 
tlie list made in 1900 was not the list for the time being 
in force, and they were only liable to pay upon the 
rateable value entered in the list made in 1895. 

The appellant City Council contended that the respon- 
dents were not entitled upon a summons as they had not 
appealed against the rate or the list on which it was 
based, to dispute the validity of the list ; and that the 
valuation list was not rendered invalid by the omission 
to give a notice under s. 9 (1). 

The magistrate decided that the appellants' contentions 
were wrong, and refused to grant a distress warrant. 

The question for the Court was, whether the megistrate 
was right. 

Marshall, K.C. {Walter C. Ryde with him) for the 
appellants : The magistrate's duty was ministerial only, 
he had only to see that the rate had been duly made, and 
that the respondents were in occupation, and was then 
bound to issue a distress wan'ant. The valuation list 
is conclusive of value under s. 45 of the Valuation 
(Metropolis) Act, 1869 ; and the fact that no notice has 
been given under s. 9 is immaterial. The provisions of 
s. 42, as to objections to the valuation list, are mandatory, 
R. V. Ingall (1876), 2 Q. B. I). 199; R. v. London JJ. 

B.A. V 
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Mayor, &c., by the omission of the notice, their remedy was either 

OF West- j^y appeal against the list, Bates v. Plumstead Overseers 

MrV 8TE11 »' JT JT cj ' 

V. (1895), 64 L.J. M. C. 127; Churchwardens of Birming' 

^'nIyy'''' '^^^^ V. Shaw (1847), 10 Q. B. 868, or by mandamus. 

Auxiliary 

CO"OPERATIVR 

Supply, Ltd. Bray, K.C. (-E. HiUiard with him) for the respondents : 
The respondents could not appeal against the list, for they 
had no notice in time of the increase in the assessment; 
see JR. V. Middlesex J J. (1872), L. R. 7 Q. B. 668. When 
they knew of the increase, it was too late for them to go 
before the assessment committee, and they could not 
apply for a mandamus to the committee to hear them 
when they were out of time. Notice to the respondents 
was essential. 

Ryde, in reply: S. 45 of the Valuation (Metropolis) 
Act, 1869, makes the valuation list for the time being in 
force, as defined in s. 48, valid in spite of an}' defects 
in the earlier proceedings. The production of the rate 
in the form prescribed by law is prima facie evidence of 
the rate ; Poor Rate Assessment and Collection Act, 
1869, ss. 17, 18. 

The appellants could have appealed in the first place 
against the list, in spite of the time limit imposed bj^s. 42 of 
the Metropolitan Act, for the Court will grant a mandamus 
to an assessment committee to hear an objection when it 
is the fault of the respondents that the- objectors are out 
of time, li. v. Mayor of Rochester (1857), 7 E. & B. 910. 
They could, in the second place, have appealed against 
the rate under 17 Geo. II., c. 88, for the valuation list is 
under s. 45 of the Metropolitan Act, conclusive only of 
the gross and rateable values shown therein. The remedy 
is by appeal, unless the rate was made without jurisdic- 
tion, Churchxcardens of Birmingham v. Shaw (1847), 
10 Q. B. 868, per Lord Denman, C.J., at p. 880. There 
are various points open on an appeal that cannot be 
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taken in answer to a summons for a distress warrant, i^oi 
Bates V. Phimstead Overseers. Mayor, &c., 

OF West- 
minster 

Lord Axverstone, C.J. : It is not necessary for us to ^- 

decide the exact efifect of the omission to give the notice Navy 
required by s. 9 of the Valuation (Metropolis) Act, 1869 ; Coopmativb 
but I am inclined to think, that for the purposes of making Sui-ply, Ltd. 
a rate, this defect is cured by s. 45, for otherwise no one 
could make a rate without first ascertaining if all the 
notices had been given. If it were true that by reason of 
the omission of the notice the valuation list last made 
could not be said to be the one for the time being in force, 
very little effect would be given to s. 45 of the Act. The 
words in that section, "the valuation list for the time 
being in force," must refer to s. 43. I do not decide 
what would be the effect of an omission to give notice 
under s. 9, if the point were taken in an appeal.' 

But a person is not entitled in answer to an application 
for a distress warrant to raise all the points that might 
have been open to him on an appeal, although there are 
some points, such as non-occupation, which might be 
raised in either proceeding. This principle was recognised 
in Churchwardens of Birmingham v. Shaw and in Bates v. 
Plumstead Overseers. Wills, J., pointed out in Overseers 
of Manchester y. Headlam (1888), 1 Q. B. D. 96, that all 
the later cases rested on Crease v. Sawle (1842), 2 Q. B. 
862, where it was decided that a rate, good on the face of 
it, could not be impugned in an action of trespass. 
The cases to which I have referred may not contain all 
the points that can be raised, but they lay down rules 
which show what kind of points can be taken in answer 
to an application for a distress warrant, and points ought 
not in general to be raised on such a proceeding if they 
are open upon an appeal. The opinion of Blackburn, J., 
in R. V. Middlesex J J. (1872), L. R. 7 Q. B. 653, was 
given with reference to an appeal, and not to proceedings 
in distress. I think the respondents, then, had a right 

u2 
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Mayok, &c., ftpply for a mandamus f but it is not necessary to decide 

or West- ^y^^^ point in the present case. I do not think that this 

MINSTER x- r . 

r. objection to the rate on account of the notice under s. 9 

Nat^'* of the Valuation (Metropolis) Act not having been given, 

AuxiLiAHY is one which could be raised in answer to an application 

Supply, Ltt>. for a distress waiTant. I therefore think that the magis- 

7^ trate ought to have issued the warrant. 

AlTeretone. 

Dablino, J. : I am of the same opinion. The whole 
question is whether the respondents have or have not 
lost their right of appeal. I think they have not, and 
therefore they are under no injustice or hardship. 

Channell, J. : The case turns upon the construction 
of s. 45 of the Valuation (Metropolis) Act. The first 
question is, what is the meaning of " the valuation list 
for the time being in force ? " and Mr. Bray contends 
that that must mean a properly made valuation list. 
But if that is the meaning, the section would read " a 
valuation duly made shall be deemed to have been duly 
made," and that the legislature cannot possibly have 
enacted. The section must mean that the valuation 
list for the time being is something which, though not 
duly made in accordance with the Act, shall be deemed 
to have been so made. The whole section refers to a 
matter of time, that is, the valuation list de facto in 
existence at a particular time is to be deemed to have 
been made in accordance witli the Act until the next 
valuation list comes into force. Th^ list is to be con- 
clusive for certain purposes (a). If it is to be conclusive 
for all purposes, the omission to give a notice is not a 
point that can be taken in answer to an application for 
a distress warrant. If it is not conclusive for the purpose 
of distress pi*oceedings, still less would it be conclusive 

{a) See on this point, London and India Docks Go, v. Woolwich Union 
(1902), supra, p. 260. 
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for the purpose of an appeal. Either then there is here 1^02. 

no remedy at all, or there is an appeal ; and if there is Mayoh, ^c, 

an appeal, the point cannot be taken in answer to an ^^'^mt- 

application for a distress warrant. If there is jurisdiction v. 

to make the rate, and if tlie rate is good on the face of * ^Iyy^^ 

it, no objection can be raised on the application for a Auxiliary 

distress warrant, and the magistrates must enforce the Supply Ltd. 



rate. The well-known cases in which an objection can 
be raised at such a time, are merely cases in which the 
rate was made without jurisdiction. The appeal must, 
in my opinion, be allowed (b). 

A^ypeal allowed. 



Channell} J. 



Mayor, &c., of Islington v. School Board fob k. b. d. 

London. {^ 

June 11. 
Lands Clauses Ad, 1845, *. 133 — Deficiency in the Poor Bate — q * 

Metropolitan Borough — General Bate — London Government Act, — 

1899, ss. 10, 11. 1903. 

JuM 30 ; 

The London School Board were the promoters of an undertaking __'__J 
within the meaning of the Lands Clauses Act, 1845, and had as 
such taken possession of certain premises, upon which they were 
executing works. Upon a question whether they were liable, 
under s. 133 of the above Act, to make good the deficiency so 
arising in the general rate levied by a Metropolitan Borough 
Council, 

Held, that they were liable only to make up the deficiency in that 
portion of the general i*ate which represented the poor rate. 

Farmer v. London and North-Western By. Co. (1888), 20 
Q. B. D. 788, distinguished. 

Action, first, for a declaration that the defendant K. B. D. 
Board are liable to make good the deficiency in the ^^2. 
assessment in the general rate on the house and lands, ^^""^ ^i- 
No. 7, Barnsbury Park, in the Metropolitan Borough of 
Islington, arising by reason of such premises having been 
taken and used for the purposes of the works of defendants 

(b) See also Becson v. Overseers of Derby, infra, p. 328, 
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1902—1903. until the said works shall have been completed and 
Mayor, &c., assessed ; secondly, to recover 61. Is, Id,, the amount of 
OP Islington the deficiency for the period ending March 25th, 1902. 
School A Special Case was stated for the opinion of the Court 

^Lc«Dol? ^der Order XXXIV. Rule 1. 

The Board had become duly possessed of the pre- 
mises by the application of the Lands Clauses Act, 1845, 
under a Provisional Order confirmed by Parliament in 
1898. S. 188 of the Lands Clauses Act provides as 
follows: "... If the promoters . . . become possessed 
by virtue of this as the Special Act or any Act incor- 
porated therewith of any lands chai'ged with the land 
tax, or liable to be assessed to the poor's rate, they 
shall from time to time until the works shall be com- 
pleted and assessed to such land tax or poor's rate be 
liable to make good the deficiency in tlie several assess- 
ments for land tax and poor's rate by reason of such 
lands having been taken or used for the pm*poses of 
the works. . . ." 

By s. 10 (1) of the London Government Act, 1899, it is 
provided that a scheme under that Act shall provide for all 
expenses of a borough council being paid out of the 
general rate, and for the discontinuance of a separate 
sewers rate and a separate lighting rate, but shall make 
provision for protecting exemptions, &c. ; and s. 10 (2) 
provides that the '* general rate and the poor rate shall 
be assessed, made and levied together as one rate, which 
shall be termed the general rate, and shall be assessed, 
made, collected and levied as if it were the poor rate, 
and all enactments applying or referring to the poor rate 
shall ... be construed as applying or referring also to 
the general rate." The scheme required by this section 
was made for the Borough of Islington. Clause 2 of the 
scheme provided as follows: — In levying the general 
rate . . . eifect shall be given to any exemption from 
any existing rate (whether that exemption is given by way 
of reduced assessment or by levying a differential rate in 
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the pound or in any other manner) by means of the 
deduction from the total amount of the general rate 
wliich would otherwise be payable in respect of any 
hereditament to which the exemption applies of a propor- 
tionate part (corresponding to the exemption) of the 
amount produced by the rate in the pound wliich is 
treated as levied for the purposes in respect of which the 
exemption exists, or, in the case of a total exemption, 
equal to the whole amount so produced. 

" Provided that an allowance, commission, or deduction 
under the Poor Rate Assessment and Collection Act, 
1869, shall not be deemed to be an exemption within the 
meaning of this provision. 

" Where in any metropolitan borough the owners or 
occupiers of any hereditaments or any class of heredita- 
ments are entitled to any exemption, the council of that 
borough shall apportion the total rate in the pound 
amongst the various purposes for which the general rate 
is levied, so as to show approximately the rate in the 
pound required for any purpose or any number of 
purposes in respect of which there is such an exemp- 
tion, and shall enter the rates in the pound so appor- 
tioned in the heading of the rate, and the rates in the 
pound so apportioned and entered shall be treated as 
levied for the purposes in respect of which the exemption 
exists. 

** The relief given by the Agricultural Rates Act, 1896, 
shall be treated as an exemption to be given by way of 
deduction in accordance with this scheme, and as apply- 
ing to the part of the general rate which is treated as 
levied for purposes for which any existing rates to which 
that Act applied were levied. . , ." 

The deficiency in the general rate, due to the premises 
being unoccupied during the execution of the works by 
the defendants, was 51. 7«. Id. ; and the proportion of 
that sum representing that portion of the general rate 
applicable to poor relief was 3Z. 13«. 
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1902—1903^ The questions for the Court whether the Board were 

Mayor, kc.y liable to make good the whole of the deficiency, and, if 

or sLiNOTo> ^^^^ whether they were liable for the smaller sum which 

School represented the poor rate ; but the latter liability was 

I/ONDON. admittted by the defendants at the hearing. 

Walter C. Ryde {DanckwertSf K.C., with him) for the 
plaintiffs : The general rate is identified with the old 
poor rate, by the London Government Act, 1899, s. 10. 
S. 10 (2) should be read as if it were divided into two 
parts, the first part ending with the words, ** as if it were 
the poor i*ate." The effect of that part is to make the 
general rate a part of the poor rate. In Farmer v. 
London and North- Western Ry. Co. (1888), 20 Q. B. D. 
788, it was held that the borough rate and county rate were 
part of the poor rate. That case must have been before 
the legislature when the London Government Act was 
passed. S. 11 (3) does not affect the question, for 
the rate remains one rate, although it specifies how much 
is to be devoted to each particular purpose. To say that 
the words ** assessed, made, collected and levied " in 
s. 10 (2) apply only to that part of the general rate which 
was formerly the poor rate, is to insert words in the 
statute without authority ; but it is clear that the words 
quoted are not intended to be exhaustive ; if they were, 
as appeal is not specifically mentioned, the right of 
appealing against an assessment would be taken away 
by the section. 

As to the second part of s. 10 (2) the words 
** enactments applying or referring to the poor rate" 
include s. 188 of the Lands Clauses Act, 1845. 

[Wright, J. S. 188 does not refer to the poor rate, 
but to a substitute for it.] 

Avory, K.C. (Layman with him) for the defendants : 
The plaintiffs contend that our liability has been increased 
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since the confirmation of the Provisional Order in 1898 ; 1902— 1903. 
for the London Goyernment Act was not passed until Mayob, &o., 
1899. We say that the liability must be ascertained at ^*' I'»wn<>ton 
the date of the confirming Act. The effect of the Act of School 
1899 on the rates is merely to regulate procedure. The London. 
fact that all existing exemptions are to be protected 
bv the scheme under the Act shows that no extension of 
Uabilitj' was intended. 

The Lands Clauses Act, 1845, does not put the 
promoters in the position of an ordinary ratepayer. In 
1845, sewers rates and lighting rates already existed, and 
s. 188 did not make the promoters liable for the deficiency 
in those rates, and clearly they were not intended to be 
thereb}' made liable for anything but the deficiency in the 
poor rate. 

The real purpose of s. 10 of the Act of 1899 is to con- 
solidate all the rates into one rate. The words ** enact- 
ments applying or referring to the poor rate " cannot be 
construed literall}^ or they would produce an absurdity ; 
they mean "enactments applying, &c., to the assessment, 
making, collection and levy of the poor rate." 

Kifdej in reply : In 1845 sewers rates and the lighting 
rate were not universal, and the latter had only existed 
for twelve years. 

Wright, J. : The question in this case appears to 
depend on the meaning of s. 10 of the London Govern- 
ment Act, 1899. S. 138 of the Lands Clauses Act, 
1845, in making the promoters liable for a deficiency, 
selected the poor rate, and left the other rates then 
existing outside its scope ; it is useless to conjecture why 
these were left out. 

According to the ordinary principles of interpretation, 
if it was intended by s. 10 of the Act of 1899 to extend any 
Uability whatever, that intention should have been indi- 
cated with some reasonable clearness. But sub-section (2) 
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leaves the general rate and the poor rate standing side 
by side, it does not abolish either ; nor does it say that 
the general expenses shall be met out of the poor rate. 
That was the effect of the enactments discussed in 
Farrner v. London and North-Western Railway ; and the 
difference prevents that case from applying as an 
authority in that now before me. The first part of 
the sub-section then is not enough to establish the 
conclusion that all the purposes for which the general 
rate is made are to be treated as purposes of the 
poor rate. The second part of the sub-section only 
relates to the machinery of making, assessing, collecting 
and levying the poor rate, and of appealing, which it 
applies to the general rate. The words " enactments 
applying to the poor rate" do not, as I pointed out 
in the course of the argument, include s. 133 of the 
Lands Clauses Act, 1845. 

The Act and the scheme which has been made in con- 
formity with it expressly provide for the continuance of 
existing exemptions ; tlie borough council is to appor- 
tion the total rate, so as to show appx'oximately the rate 
in the pound required for any purpose or purposes in 
respect of which there is an exemption, and the rates so 
apportioned and shown are to be entered in the heading 
of the i*ate, and the rates so a2)portioned and entered are 
to be treated as if they were levied for the purposes in 
respect of which the exemj)tion exists ; that is, the 
persons exempt are not to pay them. It is possible that 
this enactment may be intended to cover this very case, 
although the word ** exemption" is not quite the 
approi)riate word for the purpose. 

Ss. 10 and 11, then, of the London Government 
Act, 1899, are wholly concerned with rating ; s. 183 of 
the Lands Clauses Act, 1845, is not concerned with 
rating at all. The true meaning of the two enactments 
when read together is that the School Board is only 
liable to make uj) the deficiency in that part of the 
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general rate which represents the poor rate. I answer 
the first question in the negative, the second in the 
affirmative. 

Jiidginent for jilaintiffs for 8/. 18«. 

The plaintiffs appealed to the Court of Appeal. 

Danckwerts, K.C., and Ryde, for the plaintiflfs, repeated 
the arguments used in the Court below, and cited Putney 
Overseers V. London and South'Western By, Co. [1891], 
1 Q. B. 440 ; Vestry of St, Leonard, Shoreditch v. London 
County Council [1895], 2 Q. B. 104; Mayor, dec, of 
London v. St. Andrew, Holborn (1867), L. R. 2 C. P. 
574; and East London Railway v. Whitechurch (1874), 
L. R. 7 H. L. 81. If s. 188 of the Lands Clauses Act, 
1845, did not oblige the promoters to make good the 
deficiency, the poor rate would fall unreasonably on the 
residue of ratepayers; therefore this section is in a 
double sense an enactment applying or referring to the 
poor rate. Before the Act of 1899 was passed, the 
general expenses of the overseers of each parish (such as 
the expenses of making the jury list) were charged on 
each parish; a large shifting of burdens did therefore take 
place immediately on the passing of that Act, and it is not 
possible that the Act did not intend to alter any liability. 

Avory, K.C., and Lajpnan, for the defendants, were not 
called upon. 

Vaughan Williams, L.J. : I adopt the judgment of 
Wright, J., and the reasons on whicli it is based. 
Farmer v. London and North-Western Ry, Co, (1888), 
20 Q. B. D. 788, only applies to the present case as a 
guide to what one must look for so as to make s. 183 of 
the Lands Clauses Act, 1845, apply. The rates with 
which that case was concerned were either the poor rate, 
or rates which by legislative enactment were charged 
upon the poor rate. Here, looking at s. 10 of the 
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I902~i9<i3. London Government Act, 1899, I find that the lan- 

Matur, ^i ., gii&ge used is not sufficient to make the defendants 

ov Islington iJabJe for the whole of the deficiency in the general 

Si-H4N)L rate. If tliat had been the intention of the legislature 

London* ^^ would have been easj' to express it in the section with 

. perfect plainness. I decline to accept the theory advanced 

Williams, kJ. hv Mr. Danckwerts that that was the intention, and that 

it was deliberately' wrapped up in obscure words, so that 
the Act might be passed through Parliament without the 
risk of obstruction. I agree with Wright, J., in thinking 
that the form of ss. 10 and 11 would be a strange form to 
adopt if it were intended b}' those sections to impose a 
novel burden of this kind. If the legislature had in- 
tended in this very sti*ong manner to alter the liability 
thrown upon promoters of undertakings, I cannot suppose 
that they would not have expressed their intention in 
clear terms. The appeal must be dismissed. 

RoMER, L.J. : The Act of 1899, together with the 
scheme drawn up under it, has not abolished the poor 
rate, but keeps the poor rate and general rate for many 
purposes distinct. It does not provide for the discon- 
tinuance of a separate poor rate, though it does so as 
regards a separate sewers rate and lighting rate. The 
Act and scheme have not cast an additional burden upon 
tlie defendants in express terms, and it ought not to be 
inferred tliat an additional bm*den is cast upon them, 
unless the inference is a necessary one considering the 
nature of the scheme. I agi*ee in substance with 
Wright, J., in his criticism of the various enactments 
that he has discussed ; and I entirely concur w*ith him in 
the opinion that " the true meaning of the two enact- 
ments when read together is that the School Board is only 
liable to make up the deficiency in that part of the general 
rate which represents the poor rate." 

Stiri,ing, L.J. : I am of the same opinion. When the 
Lands Clauses Act, 1845, was passed there were other 



COURT OF APPEAL. 801 

rates in existence besides the poor rate. It may be that 1902— 1903. 
the poor rate was universal, and that the other rates were Mayor &c. 
not ; yet the fact remains that while by s. 133 of that Act op Islinotox 
the legislature imposed on the promoters of an under- School 
taking the liability to make good the deficiency in the J^oardfor 

poor rate, it did not impose upon them the liability to 

make good the other rates then existing. Before 1899 ^***'^^"?' ^■■^• 
there were four rates levied in the Metropolis, a sewers 
rate, a lighting rate, a general rate, and a poor rate, but 
by s. 10 (1) of the London Government Act, 1899, it was 
enacted that schemes should be drawn up for the discon- 
tinuance of the sewers rate and the lighting rate as separate 
rates. That amounts to an express direction that those 
rates are to be discontinued as separate rates. [His 
Lordship then read s. 10 (2) of the above Act.] The 
language here is different from that of the preceding 
sub-section ; there is no provision for the discontinu- 
ance of either the general rate or the poor rate ; it 
provides merely that these rates are to be assessed, 
made, and levied as one rate. The whole is to be called 
the general rate, but that is a mere name. The fact that 
the so-called general rate is to be ** made, assessed, col- 
lected, and levied as if it were tlie poor rate " does not 
make it the poor rate. The clause which follows the 
words I have quoted cannot be fairly interpreted to mean 
that the promoters of undertakings are by it rendered 
liable to make up the deficiency in the general rate as 
opposed to the poor rate. That would be to construe the 
section as having the effect of enlarging the meaning of 
the words " poor rate,'' in s. 133 of the Lands Clauses 
Act, 1845. The language is capable of a wide application 
without being construed as if it imposed a new burden. 
There is no authority for such a construction ; Farmer v. 
Loiidon and North-Western liy. Co. (1888), 20 Q. B. D. 

788, is not in point. 

Aj^peal dismissed. 
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C. A. New River Co. v, Hertford Union. 

1902. Water Comjmny — Litake — Right to take Water from Biver — 

/t*/yl6,17,29. Enhance Value. 

The New River Company were occupiers of land forming an 
opening in the hank of the River Lee and of certain structures 
thereon ; they had a right to take the water of the river through 
this particular opening. They were assessed on a rateable value of 
650/. for these structm-es and for the land (valued apart from its 
user as an intake). For the intake, they were assessed on on 
additional sum of 3,1807. The amount of water that the company 
were allowed to take was limited by a special Act, which also fixed 
payments for the right to take water at a capital sum of 42,000/. 
j)his an annual sum of 1,5007. The assessment of 3,180/. had been 
arrived at by taking 4 per cent, on 42,000/. and adding this sum 
to 1,600/. 

Jleldf by the Court of Appeal, reversing the decision of the 
Divisional Court, that the intake as a whole could not properly be 
valued at a percentage on the structural value of the buildings, 
pins the value of the land, apart from its user as an intake. 

Ilchly further, that the enhanced value of the hereditaments due 
to the company's right to take water at that particular point must 
be taken into account in calculating the rateable value, but that the 
stuns paid b}' the company for that right were not an element 
admissible in the calculation. '^ 

Special Case stated by the Hertfordshire Quarter 
Sessions. 

The New River Company had appealed against a rate 
made on May 24th, 1900, upon the two following items 
in the valuation list : — 

" 132— Chadwell Spring. Portion of the New Eiver 
Gauge House Sluice and appurtenances ; estimated 
extent, 3a. 2r. 48p.," valued at 787Z. gross estimated 
rental, and 650Z. rateable value ; and ** 653 — Intake 
from River Lee," valued at 3,280Z. gross estimated rental, 
and 3,180Z. rateable value. The Quai-ter Sessions dis- 
missed the appeal. 

The Company was founded under a charter of King 
James I., and, besides taking water from certain springs, 
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they had for many years before the year 1738 been taking 
water from a channel of the River Lee called the Manifold 
Ditch. In 1738 (by the statute 12 Geo. II., c. 32) the 
quantity of water they might take from the river was 
restricted, and a money payment to the trustees of the 
River Lee was imposed. Under a statute of 1850 (13 & 
14 Vict. c. cix.) the Company for three years made an 
annual payment of 1,500Z. to the trustees in respect of 
water which they took from the river at an intake near 
Tottenham. That intake was now disused, but might 
still be used. 

In 1855, by the statute 18 & 19 Vict. c. cxcvi., ss. 4 
and 5, the annual payments under the above-mentioned 
statutes ceased, and in lieu of such payments an annual 
sum of 1,500Z. and a capital sum of 42,000Z. were directed 
to be paid by the appellant Company. In return for the 
said payments and other payments to be made by the 
East London Waterworks Company this statute (by s. 9) 
vested in the appellant Company and the East London 
Waterworks Company all the water flowing in the River 
Lee except so much as was required for navigation. The 
trustees of the River Lee were (by s. 43) directed to 
expend 30,000Z. of the said capital sum of 42,000Z. in 
specified improvements relating to the navigation of that 
riv,er. The Act also contains provisions for the regulation 
of the quantity of the water to be taken by the appellant 
Company from the River Lee through Manifold Ditch, 
and required the appellant Company to construct a new 
gauge, which new gauge with a house or building to con- 
tain the same with the requisite machinery was erected 
by the appellant Company in or about the year 1859 near 
the point of intake. 

In 1868, by the statute 81 & 32 Vict. c. cliv., the 
appellant Company were directed (by s. 108) to pay the 
annual sum of 600Z. to the Corporation of Hertford, and (by 
s. 131) the appellant Company and the East London 
Waterworks Company were directed to pay an additional 
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1902. aggregate yearly sum not exceeding 1,000Z. Of this 1,000Z. 

Nbv River the appellant Company were to pay one-third to the con- 

^^' servators of the River Lee (who by that Act became the 

Hbrtfokd successors of the trustees) for purposes therein specified 

Union. relating to the purity of the water of the River Lee. 

Since the year 1868, the appellant Company have paid 
to the conservators of the River Lee under the said 
statutes an annual sum of 1,883Z. 6s. 8d., and have paid 
to the Corporation of Hertford an annual sum of GOOL 

By the Lee Conservancy Act, 1900 (63 & 64 Vict. c. 
cxvii.), s. 25, which received the Royal Assent on July 
80th, 1900, from and after January 1st, 1901, the aggre- 
gate yearly sum payable by the appellant Company and 
the East London Waterworks Company under s. 5 of 
the Act 18 & 19 Vict. c. cxcvi. was to be increased to 
8,000Z., of which 3,760Z. was to be paid by the appellant 
Company, and from and after the same date the 
additional aggregate yearly sum payable by the said two 
companies under s. 131 of the statute 81 & 82 Vict, 
c. cliv. was to be increased to 2,0002. 

The sum of 8,180/. for the rateable value of the 
** Intake '* was arrived at by the professional valuer who 
made the list, by taking 4 per cent, on the capital sum 
of 42,000/. (namely, 1,680/.) and adding thereto the annual 
sum of 1,500/. directed to be paid under the Act of 1865 ; 
but the respondents admitted that although these sums 
might be prima facie evidence, they were not necessarily 
the measure of rateable value (a). 

The actual intake at which tlie Company took the 
authorised quantity of water fcom the River Lee consisted 
of a structure with the land on which it stood ; the Com- 
pany had put a grating across the mouth of the Manifold 
Ditch to prevent timber, &c. from floating into the 
intake, and had erected posts in the bed of the river to 
protect the intake, and were in occupation of the posts. 

(a) Para. 18 of Special Case. 
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By the item of 650Z. the intake grating and posts were 
rated at their full structural value. 

The annual value of the land, apart from its user as an 
intake, was not more than 51,, and this sum was included 
ill the 650Z. 

The respondents contended (6) : — 

(1) That beyond the rating of the intake at its struc- 
tural value and value as land it ought to be rated in an 
additional sum as having an enhanced value in respect of 
the user made of it by taking water from the River Lee 
into the channel of tlie appellant Company. 

(2) That the sums of money which the appellant 
Company had paid under the said statutes were evidence 
that the land and the structure erected thereon had some 
additional value beyond the structural value thereof, in 
respect of the user made of them as aforesaid, and that 
such additional value was sufficiently great to support 
the rate appealed against. 

(3) That the additional payments directed by s. 25 of 
the Lee Conservanc}' Act, 1900, were evidence to show 
what (in the opinion of Parliament at the date of the 
passing of that Act) the user of the intake was worth to 
the appellant Company. 

The appellants contended that all their rateable pro- 
perty in the parish was sufficiently rated in the item 650Z. ; 
that ** no addition ought to be made to the said assess- 
ment of 6501. in respect of the water flowing over the said 
intake, or of the user of the said intake by such water 
flowing over it " (c) ; and that the sum of 3,180Z. referred 
to above, and the sums payable under the Act of 1900, 
ought not to be taken into consideration in assessing the 
property. 

The question for the Court was whether the heredita- 
ment was rateable on the principle contended for by the 
respondents. 
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1902. The Court of Queen's Bench (Ridley and Bigham, JJ.) 

New Riykk answered this question in the negative, holding that the 

^^' right to take the water was not connected with the 

Hbrtfohd pai*ticular site of the intake, and that the assessment 

Union. should be fixed at a percentage on the value of the land 

and on the cost of constiniction of the works and buildings. 

The case is reported in [1901], 2 K. B. 620. 

The respondent Union appealed to the Court of Appeal. 

Balfour Browne, K.C., and Walter C. Ryde {Danck- 
werts, K.C., with them), for the Union: The company' 
cannot take water wherever they wish, as was thought hy 
the Court below. The}-^ are confined to this particular 
site by 12 Geo. IT., c. 82, s. 5; the later statutes have 
increased the sums to be paid, but have not given them 
wider powers in this respect. 

There is no real diflference for rating purposes between 
a spring and an intake, and in the AmiceU Spring case, 
R. V. New River Co. (1813), 1 M. & S. 508, it was held 
by Lord Ellenbobough, C.J. that the company were 
liable to be rated for a hereditament under which there 
was a spring at a value enhanced by reason of the spring. 
The river itself is not rateable : Manchester, Sheffield and 
Lincolnshire Ry. Co. v. Doncaster Union, Ryde's Rat. 
App. (1891—1893), 318; but if it were, the payments 
made by the Company to the conservators would be 
taken into account. 

If the company had to spend 42,000Z. on the buildings 
at the intake, they would have been rateable for them 
upon that value ; or if they had had to make a large 
reservoir to get the water they required, they would have 
been rateable on the cost of it. 

[Matuew, L.J. : Here the assessment is not on the 
structure, but on the water passing through it.] 

No, it is on the intake as capable of taking water. 
There would be no buildings unless the company could 
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get water there. Even a mere watercourse has been held 1^02. 
rateable, Talargoch Lead Mining Co, v. St. Asaph (1868), Ne^- Rivbk 
L. E. 8 Q. B. 478. C« 

Ridley, J., in the Couiii below, was wrong in not Hbbtfokd 
determining what the hypothetical tenant would give 
for the hereditament ; the Parochial Assessments Act, 
1886, renders this necessary. Mayor ^ d'c.f of Liver- 
pool V. Llanfyllin Union [1899], 2 Q. B. 14, govenis 
this case. 

[Collins, M.B. : But here you have a right in gross 
to take water, and you are trying to annex that right to a 
particular hereditament.] 

Just as you annex the value of a licence to a public- 
house ; but the company cannot shift their intake. In 
R. V. West Middlesex Waterworks (1859), 1 E. & E. 716, 
the purpose of the main which was held to be rateable 
was merely to bring water to the West Middlesex system. 
The right to use a telephone wire, and to run a tramcar 
with flanged wheels along a rail laid on the surface of a 
highway, are rights similar to this, and both are now held 
to be rateable. If there is a right to use land in a way 
which would induce the occupier to give a certain rent, 
the land may be rated at that rent. Even if this right 
were an ambulatory right, it must be taken into account. 
The imaginary case put by Lord Denman in li. v. Grand 
Junction Ry. Co. (1844), 4 Q. B. 18, at pp. 38—40, is 
the present case. The West Middlesex case and R. v. 
MUeEnd Old Town (1847), 10 Q. B. 208, overruled R. v. 
Cambridge Oas Co. (1888), 8 Ad. & E. 73. Once it is 
admitted that something must be added to the value 
for the company's exclusive riglit of taking water, the 
appeal is won; for as to amount, the Quarter Sessions 
are the only judges, Mersey Docks and Harbour Board 
V. Birkenliead Union [1901], A. C. 175, per Lord 
Halsbury, L.C. 

x2 
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F, Marshall f K.C., and R. D. Muir for the company : 
The price of the user of the water cannot be considered 
in rating the intake ; the case is concluded by the 
Talargoch case, where it was held that money paid for the 
diversion of water could not be taken into consideration. 

This case is not comparable to that of a spring, R, v. 
Miller {VJll), 2 Cowper 619 ; R, v. Coke (1826), 5 B. & 
C. 797, per Bailey, J., at p. 806 ; R. v. Inhabitants oj 
Foleshill (1885), 2 Ad. & E. 593. A privilege is not 
rateable unless it accrues simply by reason of the occupa- 
tion of a particular hereditament. Nor is the case 
comparable to that of a licensed house, because there it is 
substantialh' the house that is licensed, though in form 
the licence is granted to the man. If this money were 
paid for a purchase of the water year by year, and the 
intake were held rateable upon it, the sum ought to be 
deducted in valuing the property of the company in 
London, where the water is consumed. Suppose the 
boundary of the parish had been at the limits of the 
intake, it would have been absurd to put down 3,1802. as 
the value of the mere grating. 



Danckiverts, K.C., in reply, cited London County 
Council v. Erith, Ryde's Rat. App. (1891—1893), 882; 
Sheffield United Gaslight Co. v. Overseers of Sheffield 
(1863), 4 B & S. 135 ; North and South-Western Junction 
Ry. Co. V. Brentford Union (1888), 18 Q. B. D. 740; 
13 A. C. 592. The rental value of a cornfield ceases if 
corn ceases to have a saleable value, and similarly the 
value of this intake would cease if the water ceased to be 
saleable. In R. v. Bradfwd (1815), 4 M. & S. 317, there 
was a privilege attaching to a particular building ; see also 
R. V. London and North- Western Ri/. Co. (1874), L. R. 9 
Q. B. 134, per Blackburn, J., at p. 141 ; R. v. Fowke 
(1826), 5 B. & C. 814 n. 

Talargoch Lead Mining Co. v. St. Asaph (1868), 
li. R. 3 Q. B. 478, is distinguishable ; because there the 



UXION. 
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Company did not get the water by reason of their occu- ^^^2. 

pancy, they merely paid money to the millowners for a Xew Rhrk 

right in gross. They had not the rights of riparian ^^• 

owners. The principle in question is stated in the Hbrtporp 

respondents' first contention ; their other contentions as 

to the actual sums to he taken into account are merely 

subsidiary. n j u 

Cur. adv. I'ult. 

Collins, M.B.: The question is, on what principle. the 
intake is to be rated b}' means of which water passes from 
the River Lee to the New River Company's system. That 
the intake is a rateable hereditament is not now dis- 
puted. The real question is stated in paragraph 21 (2) 
of the case by the Company, and answered by the assess- 
ment committee in paragraph 20 (1). [His Lordship 
then read the pai*agraphs referred to, set out at p. 805, 
supra.} But the case is complicated by additional 
contentions on either side. I think the assessment 
committee's contention in the first paragraph of their 
contentions is right, and the New River Company are 
wrong in contending the contrary. The company have a 
valuable right of taking water at a point fixed by statute. 
The land over which the water passes must have an 
added value by reason of its special fitness for this pur- 
pose ; and a rate which ignored this special value would 
be wrong. This principle is laid down in many cases, 
as well as in Talargoch Co. v. St. Asaph Union (1868) 
L. R. 3 Q. B, 478. 

I now come to the further complications of which 1 
have spoken. Large sums have been exacted from the 
New River Company by various Acts of Parliament. It 
is clear from the Talargoch case that a sum of money 
paid for diverting a stream is not an element in rateable 
value. The appellants said that the Amwell Spring case 
applied to the present case, and that for rating purposes 
there was no difi^erence between water flowing in from a 
river, and water flowing up from a spring. But suppose 
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1002. the water were brought for pui'poses of sale across the 



New Riteu land adjoining that under which the spring was, that 
^^- adjoining land could not be rated in reference to the 

Hbetfokd price of the water. In the present case, the sum paid as 
^^' the price of the water cannot have any direct bearing on 
Collins, M.R. the rateable value of the intake. 

We are asked whether the hereditament is rateable 
upon the principle stated by the respondents; the 
respondents' contentions are set out in three paragraphs, 
and though the i^ayments referred to were in part 
intended to cover elements of rateable value, the Sessions 
seem to me to have held that the price paid for the water 
was a part of the rateable value of the hereditament. 
[His Lordship then read the respondents' second and 
third contentions set out at p. 305, supra,] The second 
contention does not travel outside the proper principle, 
but the third does, and having regard to the statements 
in paragraph 18 of how the rateable value was arrived at, 
it seems probable that a wrong element was introduced 
into the calculation. The Divisional Court seem to 
have gone absolutely upon structural value : but in my 
opinion the standard of structural value is not the true 
one to apply to this case. The case must go back to the 
Sessions to be reheard. 

Mathew, L.J. : I agree that the case must go back to 
the Quarter Sessions to be reheard. The assessment 
committee and the Quarter Sessions lost sight of the fact 
that the water of the River Lee was vested in the New 
Eiver Company. The sums which the company are 
obliged by statute to pay, are not paid for the use of the 
intake ; the intake and the channel into which it brings 
the water existed long before the first of these Acts 
(12 Geo. IL, c. 82) was passed. By the later Act 
(18 & 19 Vict. c. cxcvi.) the pa3ments to be made for 
the water were increased, and the quantity of water was 
restricted. A capital payment of 42,000/« was to be 
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made, of which 80,000Z. was to be spent in improving the ^^Q^- 
River Lee ; and there were to be annual pa3^ments of Nbw Rzykh 
1,500Z. Paragraph 18 of the case states how the amount ^' 

at which the intake has been assessed was arrived at ; the HKRxroaD 

sum of 3,180Z., calculated as there stated, was treated as 1 * 

the rent that a hypothetical tenant would be likely to pay Mathew, L. J, 
for the hereditament. It is said that the value to the 
company of the water should be taken into account. But 
the analogy of the spring wholly fails ; the owner of the 
spring would have no (a) right to deal with the water, 
and its value may be taken into account. 

It was argued that the question of the amount of the 
assessment was one for the Justices only. This argument 
would justify an estimate of what the owner miglit exact 
if he were able to stop tlie supply of water to the New 
River Company. But the Justices are forbidden to 
include as elements of value things which are not properly 
admissible ; the sums paid by the New River Company 
under the statutes are matters not admissible. The true 
mode of valuing this hereditament is to ascertain whether 
the land occupied by the intake has an enhanced value in 
respect of the use made of it by the company. That is, 
whether any, and, if so, what increase should be made in 
the rateable value by reason of the access to the River 
Lee which the hereditament affords. 

Cozkns-Hardy, L.J. : I agree with the judgment of 
the Master of the Rolls. 

Order of Divuional Court set aside ; Order of Quarter 
Sessions not restored. Case remitted to Sessurns. 
No costs in Court of Appeal or Divisional Court. 

When the case was reheard at Quailer Sessions, Hertg Q. s. 
the respondents brought evidence to show that if the 1903. 



March 3. 



^ (a) So ill MSS. notes, and in [1902] 2 K. B. at p. 612 ; 87 L. T. 364 ; 
71 L. J. K. B. 834 ; but the Beutence to be correct should apparently be 
in the affirmative. 
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company had not possessed the right to take water 
through the intake from the River Lee, the\' would have 
been compelled either (1) to buy water from other water 
companies, or (2) to sink wells and pump water; that in 
the former case the purchase-money paid, and in the 
latter case interest on capital expended in sinking wells, 
together with the annual expenses of pumping, would 
have cost the New River Company so much that they 
would have been willing to give for the intake (with the 
right to take water thereby) a rent sufficient!}* large to 
support the rateable value appealed against. 

The Court of Quarter Sessions decided that the assess- 
ment was not excessive, and dismissed the appeal without 
giving reasons. They refused to state a case for the 
opinion of the High Court. 

Appeal dismissed. 



K. B. D. 

1902. 
Nov. 3. 



R. r. Justices of the Tewkesbury Division of 

Gloucestershire. 

Practice — ApimiJ to ^pecmJ Sessions — Notice to Parish Council — 
Condition Precedent — Parochial Assessments Acty 1836, $, 6 — 
Local (rovernmeut Acty 1894, s. 6. 

The ** powers, duties and liabilities " of overseers ** with respect 
to appeals in respect of the poor rate" transferred to parish 
councils by s. 6 of the Local Government Act, 1894, include the 
right to appear as respondents on such appeals and to support the 
rate. 

It is therefore a condition precedent to the hearing of an ap])eal 
at special Sessions that the parish council should be sensed with a 
notice of the api^eal. 

Rule nisi for a mandamus to hold a special Sessions 
and hear an appeal against a rate made upon William 
Clifford in respect of the Swan Inn, in the parish of 
Leigli, in the Tewkesbury XTnion. 

Clifford gave a notice of objection against the valuation 
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list to the assessment committee of the Union, who l®^^- 
heard the objection but declined to reduce the assess- r. 

ment. He then appealed against the rate to the special xkwkesburt 
Sessions, and served notices of appeal on the assessment JJ- 

committee and on the overseers of the parish. The 
justices at special Sessions dismissed the appeal, on the 
ground that they had no jurisdiction, because it was a 
condition precedent to the hearing of the appeal that the 
parish council should be served with a notice thereof, and 
this condition had not been fulfilled. 

C F. Vachelly for the Justices, showed cause : The 
serving of a notice on the parish council was a condition 
precedent to the hearing of the appeal. S. 6 of the 
Parochial Assessments Act, 1836, which created special 
Sessions, makes the serving of a notice on the overseers a 
condition precedent to the hearing of an appeal at special 
Sessions. And s. 6 (1) of the Local Government 
Act, 1894, transfers to the parish council the " powers, 
duties, and liabilities" of the overseers ** with respect to 
appeals or objections by them in respect of the valuation 
list, or appeals in respect of the poor rate." Among the 
duties so transferred is the duty that lies upon the over- 
seers to suppoii; the rate as respondents in an appeal. 
The Union Assessment Committee Act, 1864, s. 1, 
makes it necessary to seiTe a notice upon the assessment 
committee, so that they also may appear as respondents. 
R. V. Kent JJ. (1899), 80 L. T. 622, is in my favour ; 
and R. y. I)e Grey [1900], 1 Q. B. 521, applies only 
to appeals to Quarter Sessions, not to special Sessions ; 
special Sessions are special Petty Sessions, not special 
Quarter Sessions. I rely on R. v. Surrey J J, (1880), 
6 Q. B. D. 100; R. v. Salop JJ. (1896), 12 T. L. R. 526. 

Brooke- Little, in support of the rule : The words of 
the Local Government Act, s. 6, are "powers, duties, 
and liabilities," and " liabilities " is the only one of these 
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1902. that could possibly apply to the appearance of overseers 
^^ on an appeal against a rate. 

r. 

Ts WKB4BUK Y 

JJ. [Lord Alvbrstonb, L,C.J. : The word " duties " 

applies.] 

And there was no liability on the overseers, for 43 Eliz. 
c. 2 did not direct the issue of a notice of appeal to them ; 
17 Geo. II., c. 88 put no further liability on them ; and 
the Parochial Assessments Act, 1836, put a liability to 
appear only upon the appellant, and not upon the over- 
seers. S. 6 of that Act shows that the latter were 
merely made respondents to the appeal because they were 
the "persons who made the rate." The parish council 
have no power to make a rate, and are not included by 
those words. See R. v. Fouch (1841), 2 Q. B. 308. 

[Lord Alvkrstone, L.C.J. : But they have to decide 
whether the rate is to be sustained or not.] 

The fact that the appellant must give them a notice is 
not a liability on the overseers. The words as to adjourn- 
ment in 17 Geo. II., c. 38, s. 4, ought to be applied to 
appeals under s. 6 of the Parochial Assessments Act, 
1836, because an appeal to special Sessions is exactly on 
the same footing as one to Quailer Sessions. That the 
two Acts must be read together has been held in R. v. 
Trafford (1850), 15 Q. B. 200 ; R. v. Eyre (1856), 6 
E. 6i B. 992. 

Lord Alverstonk, L.C.J. : In this case a rule has 
been moved calling on the Justices to hear and determine 
an appeal to special Sessions. The question is, whether 
it is a condition precedent to the hearing of such an 
appeal that a notice of it should have been served on the 
pai'ish council. Mr. Brooke-Little contended that the 
Justices were bound to enter the appeal and heai^ it, 
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although they might have to adjourn the hearing of it to 
the next special Sessions, in order to allow notices to be 
served on the persons who were entitled to them, because 
s. 6 of the Parochial Assessments Act, 1886, should 
be read with s. 4 of 17 Geo. II., c. 38. But it is 
now too late to suggest that the proviso to s. 6 of 
the Act of 1836 is inoperative. That section directs 
that there shall be four special Sessions in each year, 
with twenty-eight days' notice given of the date of each, 
and that no enquiiy shall be held by the Sessions into an 
appeal against a rate unless seven days' notice shall have 
been given to the collector, overseers, or other persons 
by whom the rate was made. 

Secondly, Mr. Brooke-Little contended that even if 
notice must (before the Local Government Act, 1894, 
was passed) have been given to the overseers as a con- 
dition precedent to an appeal being entered at special 
Sessions, the passing of the Act of 1894 has not altered 
the matter, and the notice need not now be given to the 
parish council. The question then is, whether the right 
to receive this notice was transferred by the words 
** powers, duties, and liabilities of the overseers *' in 
s. 6 of the Local Government Act. It is diflBcult to 
see what was to be transferred by those words, unless it 
was the duty of the overseers to see that the rate, and the 
valuation on which it was based, were maintained. It was 
intended that the parish council should have a voice in 
the matter of resisting the appeal. S. 52 (5) of the 
Local Government Act provides that all enactments 
relating to any powers, duties, and liabilities transferred 
by the Act to a parish council from overseers shall be 
construed as if any reference therein to overseers referred 
to the parish council. It follows that the duties referred 
to in 8. 6 of the Act of 1836 are transferred from over- 
seers to the parish council by s. 6 of the Local Govern- 
ment Act. Notice of appeal to the special Sessions should 
then, in my opinion, have been given to the parish council. 



1902. 

E. 

V. 

Tbwkbsbi'rt 

JJ. 

Lord 

Alventone, 

L.O.J. 
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in pursuance of the provisions of the Act of 1836. 
rule must be discharged. 



Tlie 



Wills, J. : I agree. 
Channell, J. : I agree. 



Rule discharged. 



K. B. D. 

1903. 
May 15. 



R. r. JrsTiCKS of Cornwall. 

Practice — Sjfccial Sessiohs — Costa — Poiver of Quarter Sessimu t*» 

make Order — Mandamus, 

Three persons had severally appealed to a special Sessions against 
the valuation of cei*tain hereditaments. The appeals had been 
dismissed by the special Sessions, with costs against the appellants. 
The appellants appealed to Quarter Sessions, and their appeals were 
allowed ; the court of Quarter Sessions awarded to the appellants 
the costs of the proceedings in that Court, but declined to make 
any order as to the costs incurred at special Sessions. 

Ilefdy that the justices at Quarter Sessions had power to make an 
order modifying the order of the special Sessions as to costs ; and 
ordered, that a mandamus should issue to compel them to do so. 

RrLE nisi calling upon the Justices of Cornwall to show 
cause why a mandamus should not issue commanding them 
to hear and determine an application for .costs incun'ed 
at a special Sessions in a matter which had been further 
appealed to them at the Quarter Sessions. 

The rule was concerned with the costs of three appeals, 
brought by Jane Saundercock and two other persons 
respectively, against the assessment of three heredita- 
ments respectively occupied by them. They had lodged 
objections before the assessment committee, which were 
duly heard and determined : and had then appealed to a 
special Sessions. Their appeals to the special Sessions 
were dismissed with costs ; whereupon they appealed to 
Quarter Sessions against the decision of the special 
Sessions ; their a2)peals to the Quarter Sessions were 
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allowed with costs of the proceedings at Quarter Sessions. 1^3- 

But the Quarter Sessions had declined to make any r. 

order as to the costs of the proceedings befoi-e the special ^ ^• 
Sessions. JJ. 

Walter C. Ryde, on behalf of tlie three appellants, had 
obtained a rule as above. 

Foote, K.C.y and IF. J. Laicrance showed cause. An 
appeal to Quarter Sessions is in tlie nature of a second 
appeal against the rate, and is not an appeal against the 
order of the special Sessions. Special Sessions were con- 
stituted by the Parochial Assessments Act, 1836 ; in s. 6 
the essential words are " Such Justices upon hearing and 
finall}' determining such matters of appeal, shall and may, 
according to their discretion, award such costs to the 
party or parties appealing or appealed against as they 
shall think proper." (He also cited the following statutes 
andsections:— 17Geo.II.,c.38, s.4; 6 &7 Will. IV., c. 96, 
s. 7 ; 12 & 13 Vict. c. 45, s. 5 ; Union Assessment Com- 
mittee Act, 1864, s. 1 ; and the following cases : — li, v. 
Bn^tol and Exeter Hij. Co. (1843), 4 Q. B. 162 ; R. v. 
Brecknock and Abergavenny Canal Co. (1835), 3 Ad. & E. 
217 ; Slaughter v. Mayor, d-c. of Sunderland (1891), 55 
J. P. 519 ; Newman v. Jones (1886), 50 J. P. 373 ; Gage v. 
Collim (1867), L. R. 2 C. P. 381 ; L.C.C. v. West Ham 
[1892], 2 Q. B. 173 ; Eyde's Rat. App. (1891—93), 382.) 

Ryde, in support of the rule : I do not suggest that 
costs must blindly follow the event of an appeal to Quarter 
Sessions; the Justices have a discretion. In the cases 
cited the constituent members of the first Court that heard 
the appeals were not members of the second Court ; in 
these circumstances, the statutes would be construed very 
diflferently. But here there was nothing to prevent the 
Justices who sat at the special Sessions from sitting at 
Quarter Sessions, which in the present proceedmgs was 
merely a general body reviewing the decision of one of its 
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i^Q3. ^ own committees. Becognisances are merely a machinery 

K. to secure costs, and do not ajBTect the right to costs. I 

Cornwall ^^h' ^" ^'^^ principle embodied in 6 & 7 Will. IV., c. 96, s. 7, 

JJ- which gives the Quarter Sessions power over proceedings 

at special Sessions. 

Lord Alverstone, L.CJ. : The question is whether 
the Quarter Sessions have a right to make an order 
respecting the costs of proceedings before a special 
Sessions. The Parochial Assessments Act, 1836 (6 & 7 
Will. IV., c. 96) s. 6 refers to costs and to appeals ; and that 
section might by many expressions have resolved the 
doubt. But the expressions in the section were evidently 
adopted so as to give the Justices a lai^e discretion. The 
appeal to Quarter Sessions was from a previous decision, 
and was based on unfairness on other grounds ; and unless 
the Quarter Sessions had power to make some such order 
as was here asked for, an order to give an unsuccessful 
respondent his costs could not be varied and must stand. 
S. 7 gives the Quarter Sessions power to deal with 
the costs of the Court below ; the terms of that section 
are different from those of s. 6 of the Summary Jurisdic- 
tion Act, 1857, upon which the cases turned that Mr. 
Foote cited to us. 

Wills, J. : The language of the section (6 iS: 7 Will. IV., 
c. 96, s. 6), is not definite enough to say with certainty 
what was intended as to costs ; but great injustice might 
follow unless Quarter Sessions had the power in question. 
The section would be unworkable for this purpose unless 
it was so construed as to give them the power. 

Cuannell, J. : I agree. 

Lord Alverstone, L.C'.J. : The rule wdll be made 
absolute ; with costs, in the first two appeals ; without 
costs in the third appeal. 

Rtile absolute. 
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May 16, 18. 



Bridge — IWla — Lease by Corporation under Special Ad — Rateable 

Occupation — Distress, 

A lease by a city corporation to the appellant purported merely 
to demise the tolls upon a swing-bridge (which was vested in the 
lessors), and a toll-house, but not the bridge itself. The lessors 
reserved the right to open the bridge for vessels to pass, and to go 
upon it for all expedient purposes ; the lessee was restricted {inter 
alia) from using it for advertisements, and from obstructing it. 
The lessee received the tolls, and paid the rates. 

Held, following Holywell Union v. Halkyn Drainage Company 
[1895], A. C. 117, that the deed conveyed to the lessee that kind of 
occupation that will support rateability ; and that the restrictions 
in the deed did not deprive him thereof. 

Special Case stated by the Justices for the city of 
York at Petty Sessions. The question was, whether the 
Justices were right in issuing a distress warrant against 
the appellant for 199Z. 17»., being the amount at which 
he was rated in respect of the Skeldergate bridge in the 
city of York. 

The appellant held a lease for three years from the 
York Corporation of the tolls on the bridge, which was 
a swing-bridge, at a yearly rental of 1,428Z., with a 
covenant to pa}'^ rates. The appellant contended that he 
was not the occupier of the bridge. It was vested in the 
corporation, and the lease executed, under powers given 
by 38 & 89 Vict. c. Ivii., of whicli the material sections 
are set out below. There was a toll-house. 

S. 54. — The council may from time to time cause 
to be erected at or near the said bridge or at such 
distance as they shall think expedient, one or more 
weighing machines, proper for the weighing of waggons 
and other carriages conveying goods, wares, or other 
articles, and may remove and dispose of the same if con- 
sidered by the council unnecessary for the purposes of 
this Act, and may from time to time erect, provide, and 
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1903. maintain such weigh-house or houses and other con- 
Pekcv veniences near or adjoining to the said weighing machines 
as the council shall think proper, and no waggon or other 
carriage or vehicle, implement, machine or engine shall 
without the consent of the corporation carry at any one 
time upon the bridge (including the weight of such 
waggon, • • . ) more than two-and-a-half tons for each 
wheel. 

S. 55. — It shall be lawful for the corporation from 
time to time to appoint proper persons to be collectors of 
the tolls payable for crossing the said bridge, and to be 
keepers of any weighing-machine, and from time to time 
to remove such collectors and keepers, or any of tliem, 
and to appoint some other person or persons in his or 
their room, and from time to time to make such rules, 
ordei*s and regulations for the better governing of the 
toll collectors and weighing-machine keepers, and for 
guarding and protecting the said bridge and approaches 
as the corporation shall from time to time think proper. 

S. 68. — The council may if they shall think proper 
to do so, . . . cause to be erected and set up a toll gate or 
toll gates at or upon the said bridge, and from time to 
time may remove the same toll gate or toll gates, and 
erect and set up another toll gate or other toll gates in 
lieu thereof at any place upon any part of the said bridge 
or approaches, and ma}' from time to time erect, provide, 
and maintain such toll-house and other conveniences near 
or adjoining to the said toll gate or toll gates as the 
council shall think proper. 

S. 59. — It shall be lawful for the corporation from 
time to time to take and demand at the toll gate or toll 
gates to be erected as aforesaid, for or in respect of all 
persons, horses, mules, asses, beasts, or other cattle or 
animals, or carriages of any kind whatsoever, before they 
shall be permitted to pass or return over the said bridge, 
or through the said toll gates, any tolls or sums which 
the corporation may from time to time think fit, not 
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exceeding the tolls or sums mentioned in the schedule (c) 1W)3. 
to this Act annexed. Percy 

S. 60. — No carriage or vehicle of any kind shall be *'• 

propelled or moved by steam or similar power on, to, or 
across the bridge, excepting with the consent of the 
corporation, and on payment of such toll as they shall 
demand. 

S. 62. — After the said bridge shall have been com- 
pleted, the same shall be a public bridge, and all persons 
shall have free liberty, upon payment of the t^Us by this 
Act granted, and subject to the powers and provisions of 
this Act, to pass over the same without any interruption 
whatsoever. 

S. 68. — The corporation shall have full power and 
authority to make from time to time under their common 
seal, such bye-laws for regulating the traffic over, and the 
navigation under or through the said bridge as (subject 
to confirmation by the Local Government Board) shall 
seem to them most fitted to secure the safety and well 
working of the bridge, and the convenience of the public, 
and may impose such reasonable penalties, not exceeding 
five pounds for any one offence for the breach of any of 
such bye-laws as they may think fit, and such penalties 
shall be recovered in the same manner as penalties are 
by this Act directed to be recovered. 

S. 64. — Provided always that such bridge shall be 
opened by some person or persons appointed for thut 
purpose by the corporation or their lessee, if and when- 
ever required, in every day from half-past ten to half-past 
eleven in the forenoon, and from half-past three to half- 
imst four in the afternoon, or at such other times as may 
from time to time be agreed upon between the corporation 
and the parties interested, for the free i^assage of such 
ships and other vessels, as if the said bridge were not so 
02>ened would be unable to pass the same by lowerinor 
their masts and gear, or otherwise. 

S. 66. — The corporation shall have full power from 

R.A. Y 
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1903. time to time at any special meeting of the council called 

Pbrct for the purpose, and subject to the provisions of this Act, 

g^ to alter, raise, or lower all or any of the tolls for the 

time being demandable at the said bridge. . . . 

S. 72. — If any person subject either in respect of 
himself, or of any cattle, animal, or carriage belonging to 
him, or under his care or control, to the paj^ment of any 
of the tolls hereby authorised to be taken in respect of 
the said bridge shall after demand made thereof by any 
collector or other person appointed to receive the same, 
neglect or refuse to pay such tolls, it shall be lawful for 
such collector or person by himself, or taking such 
assistance as he shall think necessary, to stop and prevent 
the passage of the person refusing to pay such toll, either 
in respect of himself or of the cattle, animals, and 
carriages belonging to him, or under his care or control, 
and also of the cattle, animals, and carnages in respect 
of which such person shall refuse payment of toll, ixntil 
full payment of such toll be made, or may seize and 
distrain any horse or other beast. 

The following are the material portions of the lease :— 
'' • . . The corporation hereby demise and lease ... all 
and singular the tolls receivable and payable for or in 
respect of every person on foot (horse or beast of draught 
drawing any coach or other vehicle, horse, mule, or ass, not 
drawing, oxen, neat cattle, pigs, sheep and lambs) crossing 
or passing over the said bridge or passing the said toll- 
house thereon according to the several rates and toUages 
specified in the schedule hereunder written, and also all 
that messuage or dwelling-house used as a toll-house, . . . 
together with the rights, privileges and appurtenances to 
the same, belonging or appertaining to have and to hold the 
same unto the lessee, his executors and administrators 
. . . (for three years) . . . subject, nevertheless, to the 
free passage without payment of any toll over and along 
the said bridge at all times, of the officers, workmen, 
and servants of the corporation and school board, • . . 
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and of • • . the horses . . . and vehicles of the corpora- i^*« 
tion, as also all officers and soldiers of His Majesty's Army Pbrct 
when in uniform, . . . passing over the said bridge on foot, 
and subject also to the said bridge being opened without 
compensation, if and when required in ^yery day during the 
said term, from half-past ten to half- past eleven o'clock in 
the forenoon, and from half-past three to half-past four in 
the afternoon, and at such other times, either in substitution 
for or in addition to the said specifically mentioned periods 
of time as the corporation may order, direct, or think fit 
for the free passage of such ships and other vessels as if 
the said bridge were not so opened, would be unable to 
pass the same by lowering their masts or funnels and 
gear, and for the purpose of the River Ouse Navigation, 
or otherwise, and excepting and reserved unto the cor- 
poration . . • and their surveyor, . . . other persons on 
their behalf full and free right and liberty of ingress, egress, 
regress, passage and way at all times during the said 
term unto the toll-house and machinery-room, appur- 
tenant to the said bridge for the purpose of inspecting 
the machinery and premises, and of making repairs and 
additions thereto, and of opening the said bridge, and for all 
other purposes which to the corporation may seem ex- 
pedient. . . . And the lessee, his executors, . . . hereby 
covenant that the lessee • . • shall and will pay, or cause 
to be paid, the said yearly rent hereby reserved . . . and 
will also pay the land tax and all, and all manner of taxes, 
rates, charges, and assessments whatsoever, which now are, 
or during the continuance of this demise shall be charged 
or imposed upon, or become payable in respect of the 
said bridge toUs, messuage, or dwelling-house and 
premises, or any part thereof. And also will at all times 
during the said term keep the said messuage or dwelling- 
house, and premises hereby demised in good and tenant- 
able repair. . . . And will not use the said messuage or 
dwelling-house, or permit or suffer the same to be used 
for any other purpose than as a toll-house, and will not 

y2 
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1903. at any time during the continuance of this demise put, 
p^Y place, or erect any gate, rope, chain, bar, or other 
^' obstruction across the said bridge or its approaches, or 

put, place, or fix, or permit or suffer to be put, placed, 
fixed, or exhibited on the said bridge or toll-house, or 
upon any part thereof any placards, bills, or trade or 
business addresses, or announcements whatever, without 
the consent in writing of the corporation or their town 
clerk, or surveyor for that purpose, first had and obtained. 
And that in case any such gate, rope, chain, bar, or 
other obstruction be placed or erected across the said 
bridge or its approaches, or any placards, bills, or trade 
or business addresses, or announcements whatever be 
put, placed, fixed, or exhibited on the said bridge or toll- 
house contrary to these presents, and in case the lessee 
shall neglect or refuse to remove the same in pursuance 
of notice from the corporation or their town clerk, or 
surveyor for that purpose given to the lessee, and left at 
the said toll-house hereby demised, it shall be lawful for 
the corporation or their surveyor, servants, or workmen, 
to enter upon the said demised premises and remove all 
such gates, ropes, chains, bars, obstructions, placards, 
bills, addresses, and announcements, and every of them 
so placed, erected, fixed or exhibited on the said bridge or 
its approaches, or upon the said toll-house. And also that 
the lessee . . . will when required so to do by any person 
or persons using the said bridge on foot, but not other- 
wise, compound and agree with such person or persons for 
the i)ayment of a sum not exceeding sixpence per person per 
week (such sum to be payable in advance) by way of . . • 
and subject to this exemption that the lessee . . . will not 
. . . during the said term demand . . . for the use of the 
said bridge by way of toll any greater sum or sums of money 
than the sum or sums of money mentioned and particu- 
larised in the schedule hereunder written, but shall 
during such term demand, receive, and take for such use 
of the said bridge only the tollage sum or sums of money 
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specified in the same schedule. Provided, nevertheless, 1903, 
and it is hereby declared and agreed that all companies, Pbrct 
contractors, workmen, and persons employed by the *'• 

corporation in and about the lighting, cleansing and 
repairing of the lam2)s on the said bridge and the 
approaches thereto, and in and about the sweeping, 
cleansing, painting, repairing, and watching of the said 
bridge and approaches or any part thereof, shall and may 
from time to time and at all times during this demise 
when, and so often as they shall be so employed as 
aforesaid, and either with or without horses and carts so 
employed pass and repass over and along, and remain upon 
the said bridge. . . . Provided always . . . (on a breach 
of any of the above covenants) it shall and may be lawful 
to and for the corporation . . . into the said demised 
j)remises or any part thereof in the name of the whole to 
re-enter, and the same have again re-possess and enjoy as 
in the former right and estate of the corporation. , . ." 

Walter C, Ryde for the appellant. The lease and the 
special Act under which it is made give no such rights 
to the lessee as to make him the rateable occupier. This 
objection may be taken in distress proceedings: Qovernors 
of the Pom- of Bristol v. Wait (1834), 1 A. & E. 264 ; 
Mayor, dtc. of Westminster v. Army and Navy Auxiliary 
Co-operative Supply [1902], 2 K. B. 125, supra, p. 288. 

A mere easement is not rateable : Manchester, Sheffield 
and Lincolnshire Ey. Co, v. Doncaster Union, Ryde's 
Kat. App. (1891—1893), 818; 71 L. T. 585. 

By s. 54 of the special Act, the corporation retain 
the right to prohibit such classes of vehicles as they may 
think fit from passing over the bridge. It may be that 
tlie corporation have no such occupation as to make them 
rateable : Lambeth Overseers v. London County Council 
[1897], A. C. 625; but that would not make the appellant 
rateable. The whole management or control is re- 
served to the lessor by the special Act: London and 
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[Wills, J. : The bridge is referred to in the lease as 
"the demised premises."] 

A description in a covenant would not enlarge the 
demise. Tolls are not rateable per se : R, v. Nicholson 
(1810), 12 East. 830 ; R. v. Eyre (1810), 12 East. 416 ; 
R. V. Bedminster Union (1876), 45 L. J. M. C. 117. The 
toll-house is not the meritorious cause of the tolls ; they 
are paid by the man who passes over the bridge, not by 
the man who passes by the toll-house, the house is only 
given for convenience of collection: JR. v. Snowdon (1888), 
4 B. & Ad. 718, per Parke, B., at p. 717; Rochdale Canal 
Co. V. BrewBter [1894], 2 Q. B. 852, supray p. 143 ; Smith 
V. Lamheth Assessment Committee (1882), 10 Q. B. D. 
827. 

Alex. Glen^ K.C., for the respondents : The question 
here is not one of the lessee's exact legal position : Holy- 
well Union v. Halkyn Drainage Co. [1895], A. C. 117. 
The appellant here has the power to turn back people 
who do not pay tolls, even if the corporation gave them 
permission to cross without paying. As far as the bridge 
is used for its original purpose, the whole control and 
exclusive use of it are in the appellant's hands. The 
appellant has sufficient occupation to be rateable : Stour* 
hidge Main Drainage Board v. Seisdon Union (1902), 66 
J. P. 372 ; -R. v. Paynter (1845), 7. Q. B. (N.S.) 255. In 
R. V. FJyre and R. v. Snoivdon, the terms of the lease are 
not stated ; and in R. v. Bedminster^ the appellant was 
not rated for the bridge, and was the lessee only of the 
tolls paid by the foot passengers. 

Ryde, in reply : The absence of title is immaterial only 
where, as in the Halkyn case, there is physical prehension 
by the person rated. Here, all that the lessors have 
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done is to grant an exclusive incorporeal right : Mayo7\ dtc. i^^. 
ofSouthport V. Ormskirk Union [1894], 1 Q. B. 196 ; Ryde's Pbrcy 
Rat. App. (1891—1898), 355, 438, concludes this case. ^^^^ 

Lord Alverstone, L.C.J. : Less regard should now 
be paid than was done in the earlier cases to the actual 
form of the instrument b}^ virtue of which the premises 
are occupied. The question who is the occupier has 
come to be a question of fact, to be decided by consider- 
ing the deed and the subject-matter and the conditions of 
occupation. It is admitted here that the bridge is a 
rateable subject-matter, and tolls are received by the 
appellant as a result of the occupation of the bridge. 
Mr. Rvde relies on the terms of the deed, contend- 
ing that it constituted a demise of the tolls only, 
and not of the bridge. There is also a demise of the 
toll-house. There are certain restrictions on the lessee, 
the corporation being enabled, among other things, to 
open the bridge for the passage of vessels ; there is a 
covenant by the lessee not to obstruct the bridge, or to 
use it for advertisements, and he is obliged to do ceilain 
repairs. He covenants also to pay the rates. Upon the 
construction of the deed it appears in my opinion that 
the lessee has obtained rights which are inconsistent 
with the theory that he has merely an easement upon the 
bridge. The question of occupation or non-occupation 
can be raised upon a distress warrant ; and this question 
is largely, as I have said, one of fact. That is the effect 
of Lord Herschell's judgment in Holywell Union v. 
Halkyn Drainage Company. Following that decision, we 
must come to the conclusion in the present case tliat the 
corporation intended to give to the lessee of the tolls that 
kind of occupation that will support rateability. The per- 
sons rated in Smith v. Lambeth Assessment Committee and 
Rochdale Canal Co. v. Brewster ^ fall within the lodger class ; 
in both these cases the paramount possession remained 
with the landlord. Here the rights of opening the bridge 
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and so on, reserved by the corporation, do not deprive the 
lessee of the paramount possession or of that amount of 
occupation which will justify rating. The principle that 
we apply here is the same as that on which the rateable 
value of the beneficial occupation of property is held to 
depend on the value to a hj'pothetical tenant, not upou 
a mere contractual rent. The appeal must be dismissed. 

Wills, J. : I am of the same opinion. The lease must 
be looked at as a whole, and the reservation to the 
corporation of a power to enter upon the hereditament 
does not mean that they retain the rateable occupation ; 
an actual demise to the appellant by way of conveyance 
is not necessary for the purpose of rateabilit}'. 

Channell, J. : I agree. The meaning of the House 
of Lords in the Halkt/n case covers the present case. 
The demise in the deed is of the toll-house and of tlie 
right to take tolls, which is an incorporeal right; but the 
possession of the bridge is in fact with the lessee of the 
tolls. It is de facto occupation, and not title, that makes 
rateability. The question is one of fact. If the whole 
case were open, we should probably find that the appel- 
lant is rateable; a fortiori, wben the case arises in distress, 
for unless we can say that tlie local authority had no 
reason to rate the appellant, we cannot quash the pro- 
ceedings. It is impossible to say so here. 

Appeal dismissed. 
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Breson r. Overseers of Derby. 

Practice — AppUcativn fur Distress-xcarrant — Objection — Nrnt' 
publication of Rate — Rate ** made, assessed and levied^' nndrr 
Local Act, 

Where a local Act provided that the rates raised by the ooi'pora- 
tion should be *• made, assessed and levied by the overseers in the 
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same manner and under the same proTisions as in the case of the 
poor rate," 

Hdd^ that an objection on the ground of non-publication of the 
rate oould properly be taken in answer to an application for a 
distress warrant. 

Special Case stated by the magistrates for the County 
Borough of Derby at Petty Sessions, who had given 
judgment under the Derby Improvement Act, 1901, 
against Thomas Henry Beeson, for 81Z. 15«. 9^/., which 
they found to be due from him in respect of rates. 

At the hearing, the appellant had sought to prove that 
tlie rate had not been properly published ; the Justices 
refused to admit evidence on this point, and the question 
for the opinion of the Court was whether they had acted 
rightly in so refusing. 

The rate in question purported to have been made 
under s. 180 of the Derby Improvement Act, 1901, which 
is as follows : — 

(1) The corporation may if they think fit in lieu of 
themselves making, assessing and levying any general 
district rate, including any waterworks rate as defined by 
the Derby Improvements Act, 1870, and other rates 
leviable by them within the borough or any part thereof, 
order such rates to be made, assessed and levied in the 
same manner as a borough rate, and may enforce the pay- 
ment thereof from the overseers in the same manner as 
in the case of the borough rate, and if any such order be 
made by the corporation such rates shall be made, assessed 
and levied by the overseers in the same manner and under 
the same provisions (including the provisions as to rating 
of owners instead of occupiers, compositions and appeals) 
as in the case of the poor rate, but subject to the exemp- 
tions (partial or otherwise) for the tinje being applicable 
to such general district rate and other rates respectively 
in respect to any property in the borough, and such rates 
or any of them may be assessed and levied either separately 
or together with the poor rate assessed and levied in 
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fiBKHON respectively. 

Q '■ ^ (2) In the ereut of the corporation making any order as 

ov DfABv. in the preceding sub-section mentioned, the overseerB shall 

recover and enforce the poor rate in the same manner as 

the general district rate is recoverable and enforceable 

under the Public Health Act, 1875, and the provieions of 

8. 2 of the Distress for Rates Act, 1849, with respect to 

the recovery and enforcement of the poor rate shall cease 

to apply. 

Walter C. Ryde, for the appellant ; The fact that the 
rate has not been published is a good defence, which can 
be taken in answer to a distress warrant. First, this 
would be so if the rate were a poor rate. The provisions 
as to publication of the poor rate are contained in 
17 Geo. II., c. S, s. 1, and in the Parish Notices Act, 1887, 
which alters the manner of publication but leaves the 
effect the same. R. v. Newcomb (1791), 4 T. R. 368 ; 
Fox V. Davies (1848), 18 L. J. C. P. 48 ; 6 C. B. H. 
Lefeurre v. Miller (1857), 8 E. & B. 821, was a case 
under the Public Health Act, 1848 ; and in that Act the 
directions for publication of rates were directory only ; 
therefore non-publication is not an objection that can be 
taken at any stage against a rate made under that Act. 
With regai'd to poor rate the directions are mandatory. 

Secondly, the local Act puts this rate into tlie same 
position as a poor rate, by the words "made, assessed 
and levied, in the same manner and under the same 
provisions as if it were the poor i-ate," for a rate not 
published is not made : R. v. Xewconib. By the Poor 
Rate Assessment and Collection Act, 1869, s. 18, the 
production of the rate-book is made prima fade evidence 
of publication ; but this provision merely sliifts the burden 
of proof on to the objector, 

A. F. Jenkin (Macmorran, K.C., with him) for tlie 
respondents : Tlie point can only be taken on appeal. 
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when, if it is successful, the rate will be quashed. The 
machiner^'^ for this is provided by the Poor Rate Act, 
1801, s. 1. Here the local Act is similar in its provisions 
to the Public Health Act, 1875. A rate is made before 
it is published. 

[Wills, J. : The word " levied " is quite as important 
as ** made." Bates under the Public Health Act are 
made by an elected authority.] 

If an objection can be taken in these proceedings the 
matter cannot be put right. Moreover, there are no 
words of avoidance in the local Act in case of non- 
publication. As far as the rate itself is concerned, the 
only objection that can be taken to a rate, good on the 
face of it, is that there was no jurisdiction to make it : 
Mayor, dec. of Westminster v. Army and Navy Auxiliary 
Co-operative Supply [1902], 2 K. B. 125, at p. 134, 
supra p. 288; see also Sihbald v. Roderick (1889), 11 
A. & E. 88. Lefeuvre v. Miller governs this case. Fox 
V. DavieSy merely turned on the want of allowance, and 
so is no authority on the question of non -publication. 

Ryde, in reply. 

Lord Alverstone, L.C.J. : If this were a simple case 
of poor rate, it is quite clear that it would be open to the 
objector, in answer to an application for a distress 
warrant, to prove non-publication of the rate. That is 
so decided by R. v. Newcomh (1791), 4 T. B. 868, and 
subsequent cases, and publication is dealt with as a very 
important matter in s. 18 of the Poor Bate Assessment 
and Collection Act, 1869, which, as Mr. Byde has pointed 
out, makes the production of the rate-book merely primd 
facie evidence of the making and production of the rate. 
For the reasons given by Cave, J. in R, v. Wolferstan 
[1898], 2 Q. B. 451 ; 69 L. T. 429, the object of insisting 
upon publication as important to the person rated is clear. 
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We are not in a position to overrule R. v. Newcomhy and 
I for one should not be disposed to do so if I had the 
power. The question then in this case is, whether the 
procedure in regard to this rate is governed bj- that 
which obtains in regard to the poor rate, or by the rule 
laid down in Lefeuvre v. MiUer (1857), 8 E. & B. 821. 
That case decided that, where there had been an express 
statutory direction that a rate should be published in the 
same manner as the poor rate, that rate was not invalid 
notwithstanding that there had been no publication. But 
here we have to look at s. 180 (1) of the local Act. In 
that sub-section I find the governing principle to be this 
— that the rates are to be '* made, assessed and levied bv 
the overseers in the same manner and under the same 
provisions as if they were the poor rate.*' These words 
deal with the validit}' of the rate against the person who 
has to pay. The word " levied " includes the meanings 
of " collected " and ** raised,'* and the words used are in 
my opinion sufficiently wide to put this rate in the same 
position as the poor rate. 

Mr. Jenkin contended that sub-s. (2) brings the 
case within Lefeuvre v. Miller, But I think the effect 
of that sub-section is merely to bring in s. 256 of the 
Public Health Act, 1875, and the other sections of 
that Act which provide a procedure for the recovery 
of rates, and that it was not intended to override 
Bub-s. (1). 

I have come to the conclusion, therefore, that this is 
an objection that could properly be raised at this stage of 
the case, and that the Justices ought to have admitted 
evidence as to whether or no the rate had been i)roperly 
published. 



Wills, J. : I am of the same opinion. The corpora- 
tion had power under s. 180 to raise funds by a general 
district rate, but if they did not resort to that procedure, 
they might order the rates to be made and assessed in 
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the same manner as a borough rate. In the latter alter- 
native, there is not to be a separate rate, but the rates 
are to be made, assessed and levied by the overseers in 
the same manner and under the same provisions as in the 
case of the poor rate. The effect of this enactment is 
that tlie other rates are thrown into, and made a part 
of, the poor rate. The words of the statute 17 Geo. II., 
c. 3, are very clear to the effect that no rate that is 
deficient in respect of publication can be collected. This 
provision is applicable to rates made undo* the local Act 
that we have had to consider. 

Channell, J. : I am of the same opinion. When this 
rate is regarded as a poor rate, the case is clear. The 
words ** under the same provisions as in the case of the 
poor rate," covers the objection that is here raised. 
Further, if this be a good objection, it is clear that it can 
be raised when you come to collect the rates. I merely 
mention this point because something that I am supposed 
to have said in one of the recent cases has been referred 
to as if I had meant to express the contrary view. I did 
not mean to exclude the question of publication of the 
rate from the objections open on an application for a 
distress warrant when I gave the judgment referred to. 

Appeal allowedy case remitted to Jmtices to hear 
the evidence. 
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Janes v. Mayor, &c., of Woolwich. 

Woolwich — Besolutioji of Open Vestry — Rescission — Resolution of 
Borough Council — Poor Rate Assessment and Collection Act, 
1869, ss. 3, 4 — Metropolis Management Act, 1855, s. 57. 

A resolutioD by the Council of the Metropolitan Borough of 
Woolwich, to put in force s. 4 of the Poor Eate Assessment and 
Collection Act, 1869, was held to be in effect a rescission of a 
resolution passed in 1869 by the open vestry of Woolwich (to 
which the borough council were succeESors) putting into force s. 3 
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1903. of that Act, though the latter resolution did not in terms rescind 

; the earlier. 

^ The operation of s. 4 is to bring in a compulsory reduction of the 

Mayor, &c., rates payable, and it therefore excludes all arrangements made 
OF under s. 3. 

Effect of s. 57, Metropolis Management Act, 1855, discussed. 

Case stated by a Metropolitan police magistrate. 

The appellant was rated by a general rate in 21. lis. 2d. 
in respect of No. 22, Harden Street, Woolwich, of which 
he was the occupier. This sum he had failed to pay and 
a distress waiTant was granted for its recovery. The 
appellant contended that he was not liable for the rate. 

In the year 1869 Woolwich was administered by an 
open vestry, which on October 7th of that year, at a 
meeting, resolved and ordered that the owners of all 
rateable hereditaments, situated in the parish, to which 
s. 4 of the Poor Bate Assessment and Collection Act, 
1869, extended, should be rated to the poor rate in 
respect of such rateable hereditaments instead of the 
occupiers in all rates made after the date of the said 
resolution and order. 

At an ordinary meeting of the respondent council 
(under 62 & 68 Vict. c. 14, s. 19, the successor of the 
said vestry) held on February 7th, 1901, it was resolved 
(hiter alia) : — 

(a.) '* That the commission on the rate for the next half 
year be reduced to 15 per cent, for the whole borough, 
subject to existing agreements (if any) to the contrary. 

(b.) '^ That from and after the 29th September next, all 
agreements with owners as to collection of rates for here- 
ditaments rated at 12Z. and under, be made under s. 8 of 
the Poor Kate Assessment and Collection Act, 1869, and 
that the commission allowed be 15 per cent, to ail those 
owners who sign agreements to pay, and pay within the 
fourth month after making the rate, viz., in January and 
July.*' 

S. 8 of the Poor Rate Assessment and Collection 
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Act, 1869, provides as follows : '* In case the rateable 
value of any hereditament does not exceed 20/., if the 
hereditament is situate in the Metropolis • . . and the 
owner of such hereditament is willing to enter into an 
agreement in writing with the overseers to become liable 
to them for the poor rates assessed in respect of such 
hereditament, for any term not being less than one year 
from the date of such agreement, and to pay the poor 
rates whether the hereditament is occupied or not, the 
overseers may, subject nevertheless to the control of the 
vestry, agree with the owner to receive the rates from him, 
and to allow to him a commission not exceeding 25 per 
cent on the amount thereof.*' 

S. 4 provides as follows : ** The vestry . . . may from 
time to time order that the owners of all rateable 
hereditaments to which s. 3 of this Act extends . . . 
shall be rated . . . instead of the occupiers • . . ; and 
thereupon and so long as such order shall be in force the 
following enactments shall have eflFect : — 

** !• The overseers shall rate the owners instead of the 
occupiers, and shall allow to them an abatement or 
deduction of 15 per centum from the amount of the 
rate : 

" 2. If the owner of one or more such rateable heredita- 
ments shall give notice to the overseers in writing that he 
is willing to be rated for any term not being less than one 
year in respect of all such rateable hereditaments of which 
he is the owner, whether the same be occupied or not, the 
overseers shall rate such owner accordingly and allow to 
him a further abatement or deduction not exceeding 15 per 
centum from the amount of the rate during the time he 
is so rated : 

" 3. The vestry may by resolution rescind any such 
order after a day to be fixed by them, each day being 
not less than six months after the passing of such 
resolution. • . • 

** Provided that this clause shall not be applicable to 
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any rateable hereditament in which a dwelling-house shall 
not be included." 

Mr. Kyjffin was the owner of 22, Harden Street, and 
there was no proof of any arrangement having been made 
with him under s. 8 or s. 4. 

The Magistrate granted a distress warrant, and the 
question for the opinion of the Court was, whether he 
was right in so doing. 

[Note. — The procedure in connection with an open 
vestry is regulated by the Vestries Act, 1818, 58 Geo. III., 
c. 69, s. 8 ; the Poor Relief Act, 1819, 59 Geo. III., c. 12, 
s. 22 ; 59 Geo. III., c. 85; and also by 18 & 14 Vict. c. 57, 
and 16 & 17 Vict. c. 65.] 

Eldridgey for the appellant. The resolution of the 
borough council does not entirely rescind that of the 
vestry ; first, because it does not in form purport to do 
so ; and, secondly, because s. 4 (1) of the Poor Kate 
Assessment and Collection Act, 1869, deals with owners 
in general, and s. 4 (2) with those owners who notify that 
they are willing to be rated whether empty or not, and 
therefore, to be valid, a rescinding resolution must deal 
specificall}' with both those classes. 

[Channell, J. : Might they not rescind the vestry's 
resolution as to part only of the property in their 
borough ?] 

No. The rescinding resolution does not profess to deal 
with the property covered by s. 4 (1). 

In order to rescind the resolution of the open vestry, a 
special meeting of the vestry ought to have been called 
imder the Metropolis Management Act, 1855, s. 57. 

Walter C. Hyde, for the respondents : The Metropolis 
Management Act, 1855, only applied to Woolwich as far 
as representation on the Metropolitan Board of Works 
was concerned; s. 288. Woolwich never had a vestry 
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under that Act, and s. 57 did not apply to a resolution of 
an open vestry, like that of 1869. The London Govern- 
ment Act, s. 19, provided that a scheme should be made 
to apply the Act to Woolwich, and this was done ; but 
the application of the scheme is not retrospective. It 
applies as from the day when the borough council came 
into office ; that is, it was in force before they passed their 
resolution of February 7th, 1901. 

Ss. 8 and 4 of the Poor Bate Assessment, &c., Act, 
1869 are mutually exclusive ; and if the resolution 
of 1869 stands, putting s. 4 into force, the resolution of 
1901 cannot have any force. 

S. 3 gives the overseers power to agree with an 
owner as to his houses in one street, and not as to his 
houses in another ; but s. 4 applies to all rateable here- 
ditaments to which s. 3 extends, and prevents the over- 
seers from agreeing with an owner personally. All 
agreements under s. 3 exist on the condition that the 
owner must pay whether the hereditament be occupied 
or not. 
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Eldridge, in reply. 

Lord Alvbrstonb, L.C.J. : On the first point taken by 
the appellants, namely, that there was no rescission of 
the resolution of 1869, because the enactments of s. 57 of 
the Metropolis Management Act, 1855, had not been 
complied with, I had no doubt from the first. S. 57 
applies to the proceedings of the new body, the adminis- 
trative vestry, created by that Act ; and it would be too 
great a straining of language to look upon every resolu- 
tion, by whatever body it was passed, as only to be 
rescinded by the machinery of s. 57. 

What the borough council meant to do by their resolu- 
tion of February 7th, 1901, can be clearly seen ; but it 
would have been simpler if they had expressly rescinded 
the resolution of 1869. They certainly did mean to 
rescind it, because their resolution called attention to 

R.A. Z 
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the arrangements that were to he made on the 
27th September following. They do not purport, in 
their resolution, to deal with the relations between 
owner and occupier; but the}- do saj in eflfect that, 
from the date I have mentioned, there shall be no order 
under s. 4 of the Poor Rate Assessment and Collection 
Act, 1869, affecting houses in Woolwich ; they say that 
all agreements with owners shall be made under s. 8 of 
the Act. The operation of an order under s. 4 is to 
bring in a compulsory reduction of the rates payable, 
and it therefore excludes all arrangements made under 
s. 3. For all these reasons it is clear that the two resolu- 
tions of 1869 and 1901 could not have been intended to 
stand together ; and the later resolution must therefore be 
construed as a rescission of the earlier. 

In my opinion the magistrate was right, and the appeal 
must be dismissed. 



Wills, J. : T am of the same opinion. It is impossible 
to construe the words in s. 19 (2) of the London Govern- 
ment Act, 1899, ** This Act shall apply to Woolwich ... as 
if the local board of health thereof were an administrative 
vestry,'* as though "were" meant "had always been." 
And without such an interpretation, the appellants cannot 
succeed on the first point. 

It is clear that ss. 3 and 4 of the Act of 1869 cannot be 
worked together ; they provide for different cases. Sup- 
posing the allowance made under s. 3 to those who 
pay for both occupied and unoccupied houses were 10 
per cent, of the rates, and then a resolution under s. 4 
were passed, the agreements originally made under 
s. 3 could not stand. The matter could not be set 
right by proceedings under s. 4 (3) in less than six 
mouths. 

Channell, J. : I agree. The cases provided for by 
s. 3 and the resolution made under s. 4 are not 
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co-extensive ; the first deals with hereditaments rated 
at 201. and under, the latter with those rated at 121, 
and under. 

Appeal dismissed. 
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Smith i\ Assessment CoMmxTEE of Leigh Union and 

Overseers of Leigh. 

Practice — Defence of Appeal against Rate — Consent of Ouardians — 
Notice of Meeting — Union Assessment Committee Acts, 1862 aiid 
1864 — Divided Parishes and Poor Law Amendment Act, 1882, 
s. 12. 

In order to obtain the consent of the guardians under s. 2 of the 
Union Assessment Committee Act, 1864, to the appearance of the 
assessment committee as respondents to an appeal against a poor 
rate, it is not necessary to give each gruardian fourteen days' notice 
of meeting. 

S. 12 of the Divided Parishes, &c.. Act, 1882, does not 
apply to a consent of this kind ; but is specially directed at 
particular enactments which impose the consent in writing of a 
majority of the guardians as a condition precedent. S. 2 of the 
Act of 1864 is not one of these enactments. 

Special Case stated by the Justices of Lancashire. 

The case was stated in an appeal against a rate ; in 
I'ating appeals at Lancashire Quarter Sessions it is the 
practice for the respondents to begin. Counsel for the 
appellant there took a preliminary objection that the 
assessment committee could not appear in the name of 
the guardians because the consent of the guardians to 
defend the appeal had not been given in accordance with 
the provisions of s. 12 of the Divided Parishes and Poor 
Law Amendment Act, 1882. The overseers were not 
represented at the Sessions. The Justices upheld the 
objection and refused to hear the assessment committee ; 
they subsequently allowed the appeal without taking 
evidence of value, and reduced the valuation to the 
amounts entered in a previous valuation list. 

The consent of the guardians had been given at a 

z2 
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190$— 1904. meeting held on March 25th, 1908, and notices for the 

Smith meeting were issued on March 20th. The appellant con- 

Lmo ^TJni n ^^^^^^ ^^^^ fourteen days' notice of meeting was necessary 

under s. 12 of the Act of 1882 in order that the guardians 
might give a valid consent under s. 2 of the Union Assess- 
ment Committee Act, 1864. 

The question for the opinion of the Court was whether 
the Justices were right in refusing to hear the assessment 
committee. 

S. 12 of the Act of 1882 is as follows :— " Where under 
the Poor Law Amendment Act, 1884, or any of the Acts 
amending the same, the consent in writing of a majority 
of the guardians of a union or the managers of a school 
district is required, it shall be deemed a sufficient com- 
pliance with such requirement if a resolution giving consent 
is passed at a meeting of the guardians or managers, of 
which meeting, and of the business to be transacted 
thereat, not less than fourteen days' notice shall be given 
to each guardian or manager. 

S. 15 of the Poor Law Amendment Act, 1884, enacts 
that the commissioners ** shall and are hereby authorised 
and required from time to time as they shall see occasion, 
to make and issue all such rules, orders and regulations 
. . . for the guidance and control of all guardians, . . . 
so far as relates to the management or relief of the poor, 
and the keeping, examining, auditing and allowing of 
accounts, and making and entering into contracts in all 
matters relating to such management or relief ... and 
for carrying this Act into execution in all other respects, 
as they shall think proper. ..." 

S. 23 of the same Act, enacts that *^ it shall be lawful 
for the said commissioners ... by and with the consent 
in writing of a majority of the guardians of any union, 
or with the consent of a majorit}^ of the ratepayers and 
owners of property ... in any parish ... to order 
and direct the overseers or guardians of any parish or 
union not having a workhouse or workhouses to build a 
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workhouse or workhouses . . . ; and with the like 1903—1904. 
consent to order and direct the overseers and guardians Smith 
of any parish or union having a workhouse or workhouses LgioH'xjjfioy 
... to enlarge or alter the same. ..." 

S. 88 of the same Act enacts that *' where an)' parishes 
shall be imited, . . . the said commissioners shall deter- 
mine the number and prescribe the duties of the guardians 
to be elected in each union . . . provided always, that, 
except where otherwise ordered b}' the said commissioners, 
and also except for the purpose of consenting to the dis- 
solution or alteration of any union or any addition thereto, 
or the formation of any union for the purposes of settle- 
ment or rating, no ex-ofiicio or other guardian of any such 
board . . . shall have power to act in virtue of such office 
except as a member and at a meeting of such board ; and 
no act of any such mee.ting shall be valid unless three 
members shall be present and concur therein.'* 

Walter C. Rtjde for the assessment committee and the 
overseers : S. 12 of the Divided Parishes, *&c., Act, 
1882, does not apply to an appeal against a poor rate. 
It applies only to those matters for which the consent in 
writing of an absolute majority of the guardians is neces- 
sary, such as the erection of a new workhouse under s. 28 
of the Poor Law Amendment Act, 1834. The object of 
s. 12 of the Act of 1882 was to remove, and not to impose, 
restrictions ; the words ** shall be deemed a sufficient com- 
pliance " show this. A majorit}' of those guardians who 
were present and voted at the meeting is all that was 
necessary here. 
[He was stopped.] 

W. W. Mackenzie {E. Boyle, K.C., with him), for the 
appellant at Quarter Sessions : S. 12 of the Act of 
1882 applies ; it qualifies all the Acts amending the Poor 
Law Act, 1884 ; and the Union Assessment Committee 
Acts are such acts. S. 28 of the Act of 1884 is the 
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1903—1904. only section unrepealed that makes the consent of an 
Smith absolute majorit}' of the guardians necessary ; and s. 12 

LBios'^iTNioN ^^ ^^^ ^^^ ^^ 1882 could not have been enacted simply to 

cover that solitary case. The consent of the guardians 
must be a formal consent in writing. The whole trend 
of modem legislation is to require unifonnity in these 
matters. 

Lord Alverstone, L.CJ. : There are two lines of 
statutes regulating the procedure of guardians. Before 
the Union Assessment Committee Acts of 1862 and 1864, 
the parties to an appeal against a poor rate were the 
appellant and the overseers. After the Acts were passed, 
the persons who approved the valuation list were entitled 
to appear and defend appeals ; that is^ these Acts allowed 
the guardians to appear. Mr. Mackenzie was right in 
saying that this power to appear as respondents was an 
important power; and that there must be a formal 
consent to an appearance on an appeal. It must be given 
by a resolution at a meeting. If the point here had been 
that no notice was given to the guardians, or that there 
had been no consent by them, it would have been fifttal. 
But tliis was not the point; notice here was given to 
them, but counsel at Quarter Sessions objected that the 
notice should have been a fourteen days' notice under 
s. 12 of the Divided Paiishes, &c., Act, 1882. We must 
look to see if that Act was intended to amend the practice 
under the Union Assessment Committee Acts, 1862 and 
1864. S. 12 provides for something different from 
a written resolution of the assessment committee or the 
guaidians. The fact that one provision for an exceptional 
case remains — s. 23 of the Poor Law Amendment Act, 
1834 — is enough for our purpose. This section requires 
the consent of a majority of the whole body of the 
guardians, and such a resolution of the whole body is 
quite different from a mere resolution of a meeting. 
Notices of a meeting at which a consent is to be given 
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under s. 2 of the Union Assessment Committee Act, 1864, 1903— 1904. 
need not be under s. 12 of the Act of 1882. Smith 

It is the practice at many Sessions that the respondent , «'• 

1 vicjH Union 

in a rating appeal begins; in this case a preliminary 

objection was taken and allowed, and no one but tlie ^i^ewtone 
appellant was ever heard at all. The preliminary objection L.C.J, 
was bad ; and the case must go back to Quarter Sessions 
to re-hear the appeal. 

Lawrance, J. : I agi'ee. 

Kennedy, J. : I agree. 

Ryde, for the assessment committee and the overseers, 
asked for the costs in the Court below ; the respondents 
had to pay their own costs, but no order was made against 
them for costs, as they were held not to be parties. 

Lord Alverstone, L.C.J. : You may have the costs of 
this hearing. The costs in the Court below will remain 
in the discretion of the Quarter Sessions, abiding the 

ultimate result of the appeal. 

Appeal allowed. 

The respondents appealed to the Court of Appeal. c.A. 

A. T. Lazvrence, K.C. (£. Boyle, K.C., and IF. W. ^^X 
Mackenzie with him), for the appellant: The King's 
Bench Division were wrong ; first, in saying that s. 12 
of the Divided Parishes, &c., Act, 1882, did not apply ; 
secondly, in not saying that it was a question of fact for 
the Quarter Sessions whether the notice given for the 
meeting was a sufficient notice or not. When the Act of 
1882 was passed, the only provision in existence that 
required in so many words the consent in writing of the 
majority of the guardians, was the provision contained 
in s. 23 of the Poor Law Amendment Act, 1834. It 
cannot be contended that s. 12 of the Act of 1882 was 
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1 903-1904 . enacted to meet that case alone. S. 88 of the Act 

Smith of 1834 provided that (certain exceptional cases apart) 

I o \y V ^^^ guardian can act as such except at a meeting ; and 

the rules made by the Poor Law Commissioners under 
that section and under s. 15 of the same Act provide a 
procedure for these meetings. Under these rules the 
majority of the guardians present determines all matters ; 
and their resolutions must be recorded in writing by their 
clerk. These regulations must be read into s. 2 of 
the Union Assessment Committee Act, 1864, b}' which 
the guardians are empowered to consent to an appeal 
' being defended ; and therefore a consent under this 
section must always be given at a meeting by a majority 
of the meeting and in writing. It is reading s. 12 of 
the Act of 1882 too narrowly to read ** is required " as 
meaning **is required b}- so many words in an Act of 
rarliament." The object of the section was to give the 
guardians ample notice of the important mattei*s to which 
their consent was required. The fourteen days* notice is 
the material part of the section. If the respondents ai'e 
right, the provisions of s. 2 of the Act of 1864 cannot 
be complied with unless each of the guardians gives his 
individual consent. 

Walter C. Hyde for the respondents, the assessment 
committee : The scheme of ss. 38 and 23 of the Poor Law 
Amendment Act of 1834, is that all the business of the 
guardians must be done at a meeting at which only three of 
them need vote, except where the area of the union is to 
be altered, where the union is to be dissolved, or where a 
new workhouse is to be built. The appellant admits 
that tlie requirement as to a consent under s. 2 of the 
Union Assessment Committee Act, 1864, being in writing, 
is not contained in any statute, but only in the rules of 
procedure. The requirements of these rules are direc- 
tory only, and not mandatory. If the rules are to be 
read in to the Act of 1864, the whole of tliem must be 
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read in ; how in that case does s. 12 of the Act of 1882 190 3- 1904. 
apply to s. 2 of the Act of 1B64? The Act of 1882 ^ ~Q^ 
requires the consent in writing of a majority of the whole Lpkj^^tj 
body of guardians ; and the Act of 1864, interpreted by 
reading in the rules, requires the consent of a majority of 
the guardians who are present and vote at a meeting. 
The two sections then deal with different subject- 
matters. 

Under the rules, an extraordinary meeting only requires 
two days' notice, and seven days' notice is required to 
rescind a resolution already passed. A duty is imposed 
on the clerk to the guardians to enter their resolutions 
on the minutes ; but the rules contain no negative words. 
Without such words, the provision is not mandatory : 
li. V. Leicester JJ. (1827), 7 B. & C. 6. Supposing the 
rules were mandatory, if the clerk failed to record a 
resolution, he would be doing what the guardians them- 
selves could not do without seven days' notice. The 
wide language of s, 12 of the Act of 1882 was used 
because the legislature intended to avoid the continued 
repeal of individual enactments, if any besides that con- 
tained in s. 28 of the Act of 1834 should be found to 
exist; the section was intended to remove restrictions. 
If it had been passed to impose a fresh fetter, this would 
have been a complete reversal of the policy of enlarging 
the time given to the respondents. Under s. 1 of the 
Act of 1864, the appellant must give twenty-one days' 
notice of his appeal to the assessment committee ; if the 
latter CHunot obtain the consent of the guardians without 
fourteen days' notice of meeting, their effective time for 
preparing to resist an appeal is reduced to six days at the 
outside. He also referred to the twelfth annual report 
of the Local Government Board, 1888, pp. 50, 51. 

[RoMER, L.J. : Under the rules, if the guardians at a 
meeting are equally divided, the chairman can decide the 
matter by giving a second vote ; that is a small point, 
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but it serves by way of illustration to show that the 
consent of the guardians, and the consent of the majorit}^ 
of those present and voting at a meeting are not the 
same thing.] 



Lawrence, K.C., in reply. 



Collins, M.R. : This case gives rise to a rather puzzling 
question on certain sections of the Poor Law Acts. I 
have come to the conclusion that the appeal must fail, 
and that the judgment of the Lord Chief Justice was 
certainly right. 

The assessment committee of a union appeared on an 
appeal by a ratepayer, and the question is whether they 
were empowered so to appear. If so, they take their 
right under s. 2 of the Union Assessment Committee 
Act, 1864. The appellant refera to s. 12 of the Divided 
Parishes and Poor Law Amendment Act, 1682, which he 
says governs the assessment committee's right to say 
that they have the consent of the guardians to appear 
and defend an appeal. (His Lordship here read the 
sections referred to). The latter section in terms points 
to cases in which the consent in writing of a majority 
of the guardians is necessary, and substitutes another 
procedure. Therefore, the appellant is obliged to 
contend that s. 2 of the Act of 1864 means that the con- 
sent referred to is a consent in writing of a majority of 
the guardians. This creates an additional difficulty ; it 
is for the appellant to show that such a condition pre- 
cedent is enacted in the enabling section, but this con- 
dition precedent is not to be found in that section ; and 
there has here been a consent within the meaning of the 
enabling section, unless the appellant can read a con- 
dition precedent into the section. Mr. Lawrence argues 
that the macliinery of the Poor Law Amendment Act, 1884, 
prevents the guardians from acting othei'wise than at a 
meeting, except in the exceptional matter provided for 
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by s. 88 of that Act ; rules made under that Act regulated 1903— 1904. 
the meetings of the guardians, and whatever was done by Smith 
them was in effect, he says, done with written evidence t ^tj j,,^ 

of their consent, in accordance with the machinery and 

not under any special enactment. Therefore, he argues ^ *°*' 
that 8. 2 of the Act of 1864 must be taken to include the 
machinery for giving consent in writing. This is pnmd 
facie an extraordinary way of introducing a limitation of 
powers ; and moreover, Mr. Lawrence's argument does 
not accord with the history of the legislation on the 
subject. S. 23 of the Poor Law Amendment Act, 1834, 
specifically enacts that the consent in writing of a majority 
of the guardians is necessary for a particular matter; 
a special limitation is thus imposed on the face of the 
Act. Here then we find an express provision requiring 
consent in writing co-existing in the same Act with 
other provisions which Mr. Lawrence says have the 
same effect. This shows that there is a special class of 
legislative enactments involving the consent in writing of 
a majority of the guardians in special matters. But the 
matter does not stand there ; there were other sections, 
we were told, which specially provided for consents in 
writing, and which have been repealed one by one. In 
1882, the legislature (as appears from the report of the 
Local Government Board), instead of searching out these 
special sections and repealing them one by one, thought 
it convenient to deal by one compendious enactment with 
all of them, once for all, if any still remained. S. 12 of the 
Act of 1882 points to specific enactments which existed 
at that time, or which were still supposed to exist. 

The machinery then of the Poor Law Amendment 
Act, 1834, is machinery whereby the guardians act at a 
meeting, and by a majority of the guardians present. 
'J'he Union Assessment Committee Act, 1864, Mr. 
Lawrence says, requii'es the consent of a majority of 
the guardians present at a meeting. But such a consent 
is not the same as the consent of a majority of all the 
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1903—1904. guardians. This is an objection to Mr. Lawrence's 
Smith contention ; bat I prefer to rest my judgment on broader 
grounds. S. 12 of the Act of 1882 is speciall}' directed 
at particular enactments which impose the consent 
oiiiiie, M.R. jj^ writing of a majority of the guardians as a con- 
dition precedent. Mr. Lawrence has failed to show that 
s. 2 of the Act of 1864 imposes such a condition pre- 
cedent. In fact, no such condition existed; and the 
assessment committee's failui*e to comply with it is no 
bar to their appearance on an appeal against a rate. 

RoMER, L.J. : The suggestion has been made on 
behalf of the appellant that for the purposes of the Act 
of 1882, the words ** consent in writing of a majorit}' of 
the guardians '* are equivalent to or include the '^consent 
of the guardians," as these words are used in the Act of 
' 1864. To this I cannot agree. The legislature intended 

to limit s. 12 of the Act of 1882 to the cases therein 
expressly mentioned, that is, to those cases where consent 
is to be oltnined exactly as mentioned in the section — 
by a majority and in writing. One can see why the 
legislature specially provided for the cases there expressly 
referred to ; there might be a difficulty in obtaining the 
consent in writing of a majority of the guai*dians and in 
proving it, after it had been obtained, and to meet this 
difficulty s. 12 was passed. The consent required by the 
Act of 1864 would only be a consent by a majority of the 
guardians present and voting at a meeting. As I pointed 
out in the course of the argument, in the case of the 
votes being equal, the Chairman would have an extra 
vote ; and tlierefore it would not even be essential to 
obtain an absolute majority of those voting. I cannot 
think that a resolution which would only be required 
where the consent of the guardians was to be obtained in 
an ordinary form, could fairly, even though it had to be 
recorded on tlie minutes, be described as a consent in 
writing. Compare the words used in the former part of 
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s. 12 of the Act of 1882 with those in the latter part ; 1903— 1904. 

these are contrasted on the face of the section itself, and Smith 

t\re by no means equivalent. This view is corroborated »• 

by the significant use of the words ** shall be deemed." — 1 

Lastly, if s. 12 were meant to include all consents of ^^™®^» ^"^' 
guardians, I cannot understand why the legislature 
should not have said so, or have worded the section in a 
significant way. I agree that the appeal fails. 

Mathew, L.J. : S. 2 of the Act of 1864 contains 
not a word about the consent being required to be in 
writing ; and it would be highly inconvenient if this were 
required. There was a time when it was insisted upon 
that consents of guardians should be in writing ; and the 
report made when the Act of 1882 was passed mentions 
that there were several instances of this requirement. 
S. 12 appears to have taken the form it took in 
order that that inconvenience might be got rid of. 
Mr. Lawrence contends that the consent of the guardians 
must be in writing in accordance with the rules, and 
must always be a resolution of a majority of the guardians 
present and voting at a meeting. If that were so, s. 12 
of the Act of 1882 would be reduced to an absurdity, 
for it would read thus : " Where . . . the consent in 
writing of a majority of the guardians present and voting 
at a meeting ... is required, it shall be deemed a 
sufficient compliance with such requirements if a resolu- 
tion giving consent is passed at a meeting ... by a 
majority of those present and voting." It is contended 
that the object of the section was merely to provide for 
fourteen days' notice of the meeting, but if that were 
so, most of the earlier part of the section would be 
meaningless. I agree that the appeal must be dis- 
missed (a). 

(a) This decision probably renders it unnecessary to give fourteen days' 
notice for a meeting of the guardians at which their consent is to be asked 
to tho appointment of a valuer, under s. 16 or s. 26 of the Union 
Assessment Committee Act, 1862. 
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Collins, M.R. : We dispose only of the point raised 
in the Special Case, and express no opinion as to whether 
the notice given for the meeting of the guardians was in 
fact a reasonable notice. 

Appeal dismissed ; case remitted to Sessions. 
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Practice — Distress ]Varra7it — Tender vf Bates in Part — 12 «t- 13 

Vict. r. 14. 

Where, on the hearing of a summons under 12 & 13 Yict. c 14, 
to show cause why a distress warrant should not issue against him 
for rates due from him, a ratepayer tenders in Court a portion of 
the amount so due, a magistrate is not bound to issue a distress 
warrant for a greater sum than the balance remaining due, over 
and above the amount so tendered. The matter is within the 
magistrate's disci-etion, with which the Court of King*s Bench will 
not interfere. 

The magistrate cannot, however, go into the que.stion whether 
there has been any previous tender of the whole or any part of the 
amount duo. 

Mule nisi to the Stipendiaiy Magistrate of West Ham 
to show cause why a mandamus should not go com- 
manding him to issue a distress warrant against Messrs. 
Boardman & Sons for the full amount of the borough 
rate due from them. 

The sum of 441Z. 8«. 9rf. had been demanded by the 
West Ham overseers of Messrs. Boardman & Sons on 
account of the borough rate. Messrs. Boardman & 
Sons tendered to the assistant overseer 416/. in part 
payment of the demand, and this was refused. The 
assistant overseer then applied for a distress warrant for 
441Z. 8«. 9d, A tender of 416Z. was again made b}^ 
Messrs. Boardman & Sons before the magistrate at the 
hearing of the summons, and was again refused. The 
magisti-ate thereupon declined to issue a warrant for more 
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than the balance of 25/. 8«. 9d. This sum Messrs. ^^^^• 

Boardman & Sons objected to pay on account of their R. 

disappj;oyal of the support of ** non-provided " schools, Gillespif. 

under the Education Act, 1902 ; but their motive was and Othbks. 
not material to the case. 

The magistrate filed an affidavit, but did not appear. 

Robaon, K.C. {Macmorran, K.C., and Artemus Jones 
with him) showed cause on behalf of Messrs. Boardman 
& Sons: A refusal to pay a poor rate is an oflFence 
under 48 Eliz. c. 2, and is punishable in certain events 
by imprisonment. The imprisonment is limited to a 
period of three months ; but the debt is not an ordinary 
civil debt. Can the overseers then compel the wrong- 
doer to magnify his offence in order that they may increase 
the punishment? The forms appended to 12 & 18 
Vict. c. 14 show what information is to be given to a 
justice of the peace before he can issue his warrant ; it 
is his duty to enquire whether any part of the rates 
demanded has been tendered. The expenses of the 
overseers are allowed on a fixed scale where the sum 
recovered is under 20Z. Where it is greater, they are to 
receive their reasonable expenses. 

Danchverts, K.C. (E. Morten and Sturges with him), in 
support of the rule : It is for the overseers to decide 
whether they will accept payment in part, and the magis- 
trate has nothing to do with this. Once the rate is 
found to be legal, and the money to be due and unpaid, 
the jurisdiction of the Justices is merely ministerial. The 
rate itself is the order for payment: R. v. Price (1880), 
49 L. J. M. C. 49 ; R. v. Handsley (1881), 7 Q. B. D. 898. 
The Justices enquire into the legality of tlie rate merely 
in order to protect themselves against an action of tres- 
pass: NewbouM v. Coltman (1851), 6 Exch. 189. The 
statute of Elizabeth is not altered by 12 & 13 Vict. c. 14, 
which merely gives a judicial discretion as to imprison- 
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1903. menif and as to the costs of the overseers ; 2 & 8 Vict. 

R. c. 84, gives no discretion as to the issue of a distress 

GiLLBspiE warrant. See Seeman v. Barley [1896] , 2 Q. B. 844 ; 

AND Othkkh. Jw re Edgcome [1902], 2 K. B. 403 ; but Southwark and 

Vauxhall Water Co. v. Hampton Urban District Council 

[1899], 1 Q.B.278, and R.y. Governor of Newgate (1S65), 

6 B. & S. 395, are distinguishable. We do not deny that the 

overseers may accept a part of the rate, but they are not 

bound to do so ; the debt is a debt to the overseers, and 

also apublic obligation : i2. v. Blenkinsop [1892] , 1 Q. B.48, 

per IVIathew, J., at p. 46. The tender of part of a debt 

is bad, Searles v. Sadgrave (1855), 5 £. & B. 639 ; Dixon v. 

Clark (1848), 5 C. B. 365. The overseers are entitled to 

the whole amount, and the Justices act ministerially : 

R. V. Boteler (1864), 4 B. & S. 959 ; therefore if the 

overseers ask it, the Justices must grant a warrant for the 

whole amount. See also lie Bridgend and Cowbridge 

Union (1864), 9 L. T. 720. 

Robson, K.C., was not called upon to reply. 

Lord Alverstone, L.CJ. : I wish it to be understood 
that nothing that I may say is to be taken as coun* 
tenancing a refusal to pay rates. I am dealing with this 
case apai-t from the motive which is set up as an excuse 
for not paying the whole of 'the rates. The only question 
before us is, when an application is made to a justice of 
the peace under 12 & 13 Yict. c. 14 for a distress warrant 
for rates, and the person against whom it is made, says : 
** Here is part of the amount " — is the Justice bound to 
issue a distress warrant for the whole? I agree with 
Mr. Danckwert's argument that the overseers could 
refuse to accept part payment. But what about the 
magistrate ? Can he accept a part ? Broadly speaking, 
his duty is ministerial ; but that merely means that where 
he is satisfied that the person is the proper person and 
has not paid, the reasons which he can consider for not 
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issuing a warrant are very few. I know of no authority 
for saying that a magistrate must issue a distress warrant 
if the person is prepared to pay there and then the whole 
amount. Nor do I know of any authority for saying that 
he must issue a distress warrant for the whole if there 
and then the overseers can receive a part, if they so 
choose, or if they have actually received a part. The 
Act, 12 & 13 Vict. c. 14, contemplated process for part 
payment as well as for payment of the whole amount. 
The magistrates are directed by s. 5 to summon the 
party before them. That section, it is true, relates 
specially to cases where proceedings are taken with a 
view to the defaulter being lodged in prison, but s. 6 
says "if at any time before such person shall be com- 
mitted to and lodged in prison for non-payment thereof, 
or for or by reason of its being returned to such warrant 
of distress that there are no goods or chattels, or no 
suflBcient goods or chattels, . . . such person shall pay or 
tender to the churchwardens or overseers . . . the 
sum sought to be recovered together with the amount 
of all costs and expenses of that time," . . . then 
the person to whom the tender is made shall receive the 
same. It seems to me that the statute clearly contem- 
plates that there may be an application made for less 
than the full amount. I also wish to point out that it 
contemplates an application being made for more than 
the amount of a particular rate, because it orders the 
Justices in some cases to issue a distress warrant for the 
rate and all the arrears ; this would of necessity involve 
some enquiry as to the actual amount of arrears. It is 
perfectly true that the forms appended to the Act are 
optional and need not be exactly followed, but still they 
indicate that the Legislature contemplated the Act being 
used where a part of the rate could not be recovered. I 
am very much impressed by the magistrate's statement in 
his affidavit that he has heard many thousands of poor 
rate summonses, and that it is a very frequent occurrence 
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1903. that the assistant overseer has applied for a distress 

R. warrant for a less amount than that for which the 

G E8PIB summons had been issued, payment on account having 

AND Othkbs. been accepted by the overseers. The one point that has 

Lo^ given me diflSculty is that Mr. Danckwerts says the over- 

Alyentone, seers need not accept less than the full amount, and the 

cases in which distress waiTants have been issued for a 

part only have been at the request of the overseers. 1 

agree that no question of previous tender ought to be 

gone into, because that might necessitate a trial of what 

was a tender ; but when the statute contemplates process 

going for a part which is refused to be paid, and where 

in Court the magistrate is satisfied that the money is to 

be had for the lifting or the asking, and the process of 

the Court is only required to enforce payment of the 

balance, he has a right to issue a distress warrant for the 

balance. On the day when the magisti-ate acted, the 

overseers could have had the 416Z. in cash and a distress 

warrant for the balance as on that day. I have listened 

with the gi'eatest attention to Mr. Danckwerts' argument, 

and I am unable to see anything which prevents us taking 

what seems to me the reasonable and proper view, that 

where a process is to be issued, it ought to be issued only 

for that which is really required to be recovered. It is 

no ground in this case, but I must point out that any 

other judgment would throw larger costs upon the 

recalcitrant debtor because the overseers or other persons 

who levied would be entitled to recover larger fees in 

respect of the larger amount levied. The rule must, 

therefore, be dischai'ged. 

Lawrence, J. : I entirely agree. 

Kennedy, J. : I agree. I wish to associate myself 
with what my Lord has said with regard to hearing this 
case on general grounds. The question is, whether we 
are by mandamus to compel a magistrate to issue a 
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distress wairant in respect of the whole of the rate, when 
before him on the hearing of the summons, an actual 
tender of a large portion of the rate is made. Prima 
facie, that would be an unlikely course for the law to be and Others. 
compelled to sanction ; it involves no gain to the over- 
seer, but greater cost to the defaulting ratepayer. I see 
nothing in the previous decisions which compels the 
Court to take the view that a mandamus should issue to 
the magistrate. Persons, of course, must pay the rate as 
ordered by law. The duty of a magistrate before whom 
the person who ought to pay the rate is brought for 
non-payment of that rate is a ministerial and not a 
judicial one, in this sense, that if the rate is valid and 
the person summoned is in visible occu2)ation of the 
property rated, the magistrate cannot go into any other 
question besides this : *' Is there due and unpaid the rate 
which has been made according to law ? " See R, v. 
Bradshaw (1860), 2 E. & E. 836. But then the question 
arises : ** Is the magistrate in issuing a distress warrant 
bound to overlook the fact that there and then in Court 
the ratepayer in question tenders a portion of the amount 
of the rate? " I know of no authority obliging me to 
come to such a conclusion, and it seems to me unreason- 
able. A good deal of Mr. Danckwerts* argument with 
regard to tender seemed to me to be outside the real 
question, because nobody has suggested that the magis- 
trate, when tlie person is brought before him by the 
overseers on a summons for non-payment of a rate, 
should go into the disputed question as to whether at any 
time this person has tendered either the whole amount or 
part of it. He is not there to try the question whether 
there has been a valid tender or not. The magistrate 
has merely the ministerial duty of seeing at the moment 
what is the amount actually unpaid ; but he must see 
that the money is, as in this case, actually produced, and 
that the man says ** I am willing to pay." It could not 
be argued that if a ratepayer came into Court with the 
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whole amount, never having paid up to that moment, 
the magistrate's duty was still to issue a distress warrant 
if the overseer pressed for one. It seems to me that 
while it is not the least within the function of the magis- 
trate to consider previous tenders, if the money is there 
and then offered in pa*yment of the whole or any part, 
while he looks at the amount of the rate as prinid fade 
the amount absolutely due, and while he cannot go into 
the liability of the person who is visibly in occupation of 
the property rated, his duty is to say : " In using the 
machinery to get at this rate I must look at the sum 
which is here in Court ; and this leaves me free to put in 
force the machinery only for the balance remaining 
unpaid." On these grounds, I am of opinion that it would 
not be right to compel the magistrate to issue a distress 
warrant for a rate, when either the whole or part of it is 
actually offered in Court before him. 

Rtde discharged. 



1903. 
Dec. 21 



Note. — A few days later an application was made to 
the same Court for a certioran and a writ of habeas corpus 
against the Justices of Kingston who had committed one 
Samuel Wiles to prison under the following circum- 
stances. A sum of 35«. was due from Wiles on account of 
rates, and he tendered payment of 30«. only. He repeated 
this tender before the Justices, who, however, issued a 
distress warrant for the full amount of 85s., and the 
bailiffs reported that there was not sufficient distress for 
that amount. The application was refused. 

Lord Alvbrstone, L.C.J., saying : " The Justices in 
this case were not bound to issue a distress warrant for 
the full amount, but they had perfect jurisdiction to do 
so if they thought fit.'* 
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Lewis r. Durham Union. 1904. 

Feb, 6. 

Volunteer Head- Quarters — Storehouse — Brill- Hall — Occasional Letting 

for Concerts, &c, — Exemption — Crown Purposes — Volunteer 
Act, 1863, «. 26. 



Premises used as a storehouse, drill hall, &c. by a volunteer 
corps were vested in and occupied by the officer commanding the 
corps; the premises were mortgaged for 6,000/. to the Public 
Works Loan Board. Certain portions were occasionally let to 
private persons for concerts, exhibitions and so on; and these 
portions were licensed for musical and dramatic performances. 
The letting was subservient to the use of the premises for military 
purposes. The profits obtained from the letting were appropriated 
to the repayment of the loan of 6,000/. . The portions that were so 
let were rated, but the rest of the building was not rated, being 
used exclusively for volunteer or military purposes. 

It was contended that the whole of the premises were exempt as 
being in the occupation of the Crown for the purposes of the 
Crown, and also exempt by virtue of s, 26 of the Volunteer 
Act, 1863 (26 & 27 Vict. c. 65). 

ffeldy that the portions rated were properly rateable. The 
appeal was however allowed, a caretaker having wrongly been 
named in the rate as occiipier. 

Special Case stated under the Quarter Sessions Act, 
1849 (12 & 13 Vict. c. 45), s. 11. 

1. The question to be raised by this case concerns the 
rateability of certain premises situate in the parish of St. 
Giles, in the City of Durham, and being numbered 40, 41 
and 42 in the street of Gilesgate, used as a storehouse, 
drill hall, sergeant instructors' residence, ofl&cers* and 
non-commissioned officers' quarters. 

2. The whole of the property is in tlie occupation of 
the officer commanding the 4th Volunteer Battalion The 
Durham Light Infantry, the appellant being only a care- 
taker whom the overseers of the poor for the said parish 
entered as the occupier in the rate-book. 

3. The appellant is a servant and is paid a weekly wage 
for attending to the said premises and does not reside on 
the premises. 
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4. The whole of the property is freehold and is vested 
in the commanding officer for the time being of the 4th 
Volunteer Battalion Durham Light Infantry, which con- 
sists of about 1,000 officers and men. It is subject to a 
mortgage of 6,000i. granted to the Public Works Loan 
Board under the authority of the Secretary of State for War. 

6. The buildings in question consist of two tloors and 
a basement with a large drill-hall between the front and 
back portions thereof extending to the roof. 

6. The primary purpose of the premises is that of a 
drill-hall and storehouse for rifles, clothing and other 
arms and property such as camp equipment of the 
battalion. 

7. The premises have been duly certified as a store- 
house by the authorities under 26 & 27 Vict. c. 65, 
s. 26. 

8. The owners have a music licence from the Durham 
City Justices and a dramatic licence from the Durham 
County Justices in respect of so much of the said premises 
as are used for music or theatrical purposes, and these 
licences are in the name of the appellant. 

9. Cei*tain portions of the said premises are occa- 
sionally let for lectures, trade-exhibitions, concerts, balls, 
dramatic and other performances, such letting is sub- 
servient, however, to the use of the said premises for 
military purposes. The portions so let come into com- 
petition with other buildings in the City of Durham 
which are let in the same way. These buildings are 
rated according to their annual value The respondents 
have rated such portions of the said premises as are let 
for tli^ above purposes on a gross estimated rental of GOL 
and a rateable value of 502. ; the portions of the premises 
used exclusively for volunteer or military purposes are 
not rated. 

10. The appellant contends that the whole of the 
premises are exempt from rateability under s. 26 of 
26 & 27 Vict. c. 65, and that they are also exempt as 
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being in the occupation of the Crown for the purposes of 
the Crown, that the premises were erected and are 
primaril}' used for the purposes of the Crown, and the 
letting being only a secondary or subsidiary use thereof 
when not required for the purposes of the Crown, and 
that the premises are not liable to be rated for any 
amount whatever. 

11. That as the profits obtained from the letting of 
the hall are appropriated to the repayment of the 6,000Z. 
borrowed from the Public Works Loan Board, there is 
no beneficial occupation of the premises to render them 
liable to be rated, and further that the person so rated is 
not the occupier nor in an}' way beneficially interested in 
the premises. 

12. The respondents on the other hand contend that 
to entitle the premises to be exempt from rateability 
under the section above referred to, they must be occupied 
exclusively as a storehouse or for some purpose, reason- 
ably incident thereto, and must also ** be occupied *' 
merely for public purposes, that such portions of the 
premises as are let are not so occupied and that the 
exemption therefore does not extend to these portions. 

13. They further contend that when so let they are not 
used for the purposes of the Crown, that the appellant 
is the licensee of the premises and responsible for their 
proper management when used under the licences, and 
that he is therefore properly rateable in respect thereof 
and that to the extent of the sums received for the letting 
there is a beneficial occupation which renders him liable 
to be rated irrespective of the purposes to which these 
sums are applied. 



1904. 



Lewis 

V. 

Durham 
Union. 



Walter C. Ryde, for the appellant. The appellant is not 
in occupation, li. v. Tynemouth (1810), 12 East 46, and is 
therefore not rateable. But I ask the Court to decide 
the major point whether that portion of the premises 
which has been rated is rateable at all; this portion is 
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sometimes used for purposes other than those of the 
Crown, but it is occupied solely for Crown purposes; 
and all that the licensees or lodgers pay, goes to pay oflf 
a debt and thus to release the Crown from a liability, see 
para. 11 of the Case. If the premises were let to the 
Commander-in-Chief instead of to the oflScer commanding 
a volunteer corps, the case would not be arguable against 
me. Tlie purposes of volunteer corps are purposes of 
the Crown : Pearson v. Holborn Union [1898], 1 Q. B. 
889; Ryde's Rat. App. (1891—1898), 152. If the 
Crown is owner of property, and the subject is in occu- 
pation, the property is rateable : Jones v. Mersey Docks 
(1864), 11 H. L. C. 448, jper Blackburn, J., at p. 463 ; but 
it is otherwise if the subject is a mere licensee : Smith v. 
Birmingham Overseers (1857), 7 E. & B. 488. Where tlie 
Crown, on the other hand, is a lodger and a subject is 
the occupier, there is no exemption: 2?. v. Smith (1860), 
80 L. J. M. C. 74. In Rayner v. Dreicitt (1900), 82 L. T. 
718, the Judges assumed that the occupiers put the 
receipts from the lettings into their own pocket, and did 
not deal with the point that the money went to tiie 
Crown. It has been decided that the exemption of the 
Crown does extend to cases where, if the rate is levied, it 
will be levied from moneys not belonging to the Crown : 
Coomher v. Berkshire J J. (1888), 9 Q. B. D. 17 ; 10 
Q. B. D. 267 ; 9 A. C. 61. The mere fact that there the 
occasional use of the premises for other than Crown pur- 
poses was gratuitous makes no difierence : -R. v. Ponsonby 
(1842), 8 Q. B. 14. The exception given to the building 
as a storehouse by the Volunteers Act, 1868, s. 26, is not 
lost because a part of the building is used for pm'poses 
other than those of a storehouse. 



Simey^ for the respondent Union : The music and 
dramatic licences of the drill-hall had been taken out in 
the appellant's name, and that is why his name was 
inserted in the rate. 
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The assessment is right, for the premises are not 
exclusively used for Crown pui'poses, and are pro tanto 
not occupied by the Crown. The question of profit is 
important. In Pearson v. Holborn Union, there was 
no user of the building for any purposes but those 
of a storehouse and a drill-hall and purposes subsi- 
diary to these; the officers and men who resided 
on the premises did so because the Government insisted 
on it. 

Here, the Crown are merely creditors or mortgagees ; 
and it is not material whether the colonel pays the 
moneys that he receives to the Crown or to any one else. 
This case is concluded by Lancashire JJ, v. Ckeetham 
Overseers (1867), L. R. 3 Q. B. 14, and by Rayner v. 
Drewitt. There is a distinction between premises in the 
direct occupation of the Crown, and premises such as 
assize courts, drill-halls, &c., occupied by individuals for 
Crown purposes. Here the occupation was by the 
colonel, partly on behalf of the Crown, and partly not on 
behalf of the Crown. (He also cited li. v. Fuller (1855), 
8 E. «& B. 865, n.). 
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Ryde, in reply : The decision in Lancashire JJ. v. 
Cheeiham Overseers proceeded on a misapprehension of 
the effect of Jones v. Mersey Docks, and the Court is 
therefore not bound by it. 



[Kennedy, J. referred to Greig v. University of Edin- 
burgh (1868), L. R. 1 Sc. App. 348, and to Worcestershire 
County Council v. Worcester Union [1897], 1 Q. B. 480.] 

In Greig^s case there was no question between the 
university and any subsidiary lodger or licensee ; in the 
Worcester case, the county council were discharging a 
double function on the rated premises. In Pearson v. 
Holborn Union, there was a canteen on the premises for 
the personal convenience of the soldiers ; and this was 
held to be a Crown purpose. 
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Lord Alyebstone, L.C.J. : I think that Mr. Ryde has 
endeavoured to get us to adopt a test, and to reject a 
test, in a manner inconsistent with decided cases. At one 
time during the course of the argument I thought that 
where there was occupation for Crown purposes, and 
utilisation b}' the occupier for other purposes, such 
utilisation not amounting to occupation, the exemption 
was not thereby got rid of. But now that I have gone 
through the cases, I come back to the conclusion that the 
view I compendiously expressed in Homsey Urban District 
Cmncil v. Hennell [1902], 2 K. B. 73, at p. 81, in com- 
menting on Rayner v. Drewitt, was right. We have to 
distinguish between Crown property and property used 
by other persons for purposes of the Crown. Pearson v. 
Holboni Union does decide that premises occupied by 
volunteers as servants of the Crown for Crown purposes 
are exempt, and that that exemption is not limited to the 
special exemption given by s. 26 of the Volunteers Act, 
1863 ; the present Master op the Bolls there pointed out, 
[1893], 1 Q. B. at p. 396, that the exemption arises under 
the general law. There was no question in that case 
of profits made by an occupier for other than Crown 
purposes. 

The question is, must there be something amounting to 
occupation before the exemption is got rid of? The words 
of Blackburn, J., in Jones v. Mersey Docks, at p. 464, 
show that there must be occupation for the purposes of 
the Crown in order to create an exemption ; but the 
corollary is still possible that the exemption continues 
although the premises are sometimes used for other than 
Crown purposes. But Lord Cairns said in Grei^ v. 
University of Edinbwgh, L. R. 1 Sc. App. 348, at p. 860, 
" Any property which is in the occupation of the Crown 
or of persons using it exclusively in and for the service 
of the Crown, is not rateable." That is, if the property 
is used by other persons than the Crown it must, in order 
to be exempt, be used exclusively for Crown purposes. 
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The decision in Lancashire J J. v. Cheetham Overseers is 
binding upon us, though it may be open to criticism on 
the ground that it overlooks the exemption of the City 
Sessions Court; it was there held that the JusticeSi 
being servants of the Crown, were rateable in so far as 
they used the building for purposes not those of the 
Crown. In Worcestershire County Council v. Worcester 
Union, the Masteb of thb Bolls adopts the principle 
stated by Lord Gaibns, which I have already cited. In 
the face of that decision, it is I think impossible to say 
that there must be a user for other than Crown purposes 
amounting to an occupation, before the exemption is got 
rid of. In Rayner v. Dreuitt, 82 L. T. 718, the point was 
not actually argued, but the respondent was in exactly the 
same position as the commanding oflScer here, and both 
the Judges pointed out that the drill-hall was not solely 
used for Crown purposes. In Hornsey Urban District 
Council v. Hennelly I used the phrase ** not used solely 
for Crown purposes," and that was the correct expression. 

Here the fact is that the colonel on behalf of the 
volunteer corps lets the parts that have been rated for 
concerts and other entertainments, and obtains money 
by the letting. There is a fallacy involved in saying that 
this money was devoted to Crown purposes, for the 
colonel was the mortgagor, and he might have borrowed 
the money of private persons ; if he had done so, it could 
not be said that the profits he derived from letting the 
hall were devoted to the purposes of the Crown. 

On the main point then, I am of opinion that the 
property was rateable to the extent to which it has been 
rated. We are bound, however, to say that Lewis is not 
the rateable occupier, for it has been decided in many 
cases that occupation by a servant or caretaker is occupa- 
tion by the master ; and it would obviously be wrong to 
make the case of volunteer head-quarters an exception 
to this rule. The fact that licences were granted to 
Lewis does not justify his being rated. We think it 
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right therefore to allow the appeal, without giving costs 
to either side. 

Wills, J. : I am of the same opinion. The result of 
the authorities is that where property is not, like a dock- 
yard or a prison, in the actual occupation of the Crown, 
and where it is only constructively in the occupation of 
the Crown, the exemption does not arise in the same 
way. The exemption exists only where the whole occupa- 
tion enures for the purposes of the Crown ; and in so far 
as it enures for some other purpose, the premises are 
pro tanto rateable. Here it seems that the money received 
is applied to pay oflF a debt due to the Crown, for which 
the commanding officer or some other person is liable. 
The money does not go straight into the national 
exchequer, but goes to help some one else to pay off a 
debt to that exchequer. The overseers have dealt with 
the premises on the proper princijile. 

Kennedy, J. : I am of the same opinion. The case is 
substantially decided by Worcestershire County Council v. 
Woi'cester Union, which adopted Lord Cairns' language 
in Greig v. University of Edinburgh as the test of 
rateability. 

Appeal allowed. 
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Klaber v. Mayor, &c., of Westminster. JF^in 

' ' Feb, 29, 

Practice — Siipplemeiital List — Bent altered — Alteration in vahie. 

Shop premises had, aa a temporary an-angement, been entered in 
a supplemental list made in 1902 at a reduced figure, in conse- 
quence of the occupier, a weekly tenant, having his rent reduced 
from 8/. to 3/. a week. On a new tenant coming into occupation 
at an increased rent, the premises were inserted in a provisional 
list, and subsequently in a supplemental list made in 1903, at a 
higher assessment than that entered in the list of 1902. On an 
appeal against the supplemental list of 1903, it was contended 
that there had not been such an alteration in value between the 
making of the supplemental lists of 1902 and 1903 as to justify 
the insertion of the premises in the list of 1903. 

The Court dismisseil the appeal. 

Appeal against the assessment in a supplemental list 
made on May 31st, 1903, of a shop and basement at 
No. 9, Bridge Street. 

These premises had been assessed in a supplemental 
list made on May 31st, 1901, at 446/. gross and 372Z. 
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rateable value. They were afterwards let to a weekly tenant 
at a rent of 81. a week ; but on his rent being reduced to 
8Z. a week, the assessment committee, as a temporary 
arrangement, reduced the assessment to 117/. gross and 
961. rateable value, and inserted those figures in a sup- 
plemental list made on May 81st, 1902. In January, 
1908, the present appellant became tenant of the premises 
at a rent of 400i. a year ; and the premises were there- 
upon entered in a provisional list, and subsequently in a 
supplemental list made on May 81st, 1908, at 420Z. gross 
and 850/. rateable value. This was the assessment 
appealed against. 

No question of value was raised and the onl}* point 
taken in the appeal was whether there had been an 
alteration in the value of the premises between May 
81st, 1902, and May 81st, 1908. 



G. W. CoX'SiyiclaiVy for the appellant: A change in 
rent is not a change in value within the meaning of ss. 
46 and 47 of the Valuation (Metropolis) Act, 1869 : R. v. 
Poplar Union (1884), 18 Q. B. D. 864; Met. Eat. App. 
847; Ellis \. Camhernell Assessment Committee \19QlQi\, 
A. C. 510, supi'tty p. 195. In Kyffin v. Woolwich Union 
(1903), 67 J. P. 100, the owner paid the rates, and it 
is therefore distinguished from this case. Stunt v. 
Leu'isham Union (1902), 66 J. P. 167, supra, p. 68, is 
also distinguishable, for there the appellant had sup- 
pressed material facts. Again, in Peat v. Mayor, dc, of 
Westminster (1908), 67 J. P. 100, there had been an 
actual agreement between the occupier and the respon- 
dents ; here the present occupier was no party to the 
agreement entered into between the landlord and the 
respondents. A tenant taking premises would regard 
the assessment as it stood at the time of the taking. 
The question is, have the respondents a right to avail 
themselves of a temporary arrangement to which the 
appellant was not a party. 



LONDON QUARTER SESSIONS. 

Walter C. Rydcy for the respondents, was not called 
upon. 

The Court (Mr.McConnell,K.C., Chairman), dismissed 
the appeal with costs, confirming the figures appealed 
against, and refusing to state a Case. 

Appeal dismissed. 
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School Board for London i\ Hackney Union. 

School — Inequality of oBsessmetit — CoinpaHson, 

In an appeal against the assessment of a board school it was 
sought to give evidence of the assessments on other public buildings 
(Town Hall, Baths, &c.) in the parish, and it was contended that 
the school had not been assessed on the same principle that was 
applied to those buildings. 

The Court refused to hear the evidence 

Appeal against the assessment in a supplemental list of 
the Cassland Road Board School. 

The appellants contended that the respondents had 
assessed the school in question in a different manner 
from that in which the values of other public buildings 
in the parish had been ascertained, and that the assess- 
ment on the school was therefore unfair and unequal in 
comparison with other similar hereditaments in the 
parish. The " other public buildings " mentioned in the 
appellants* case were as follows : — 

Town Hall rateable value 650Z. 

Baths „ 1,440Z. 

Office, workhouse, infirmar}', &c. „ 4,960i. 
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These amounts were equivalent, they alleged, only to 
about 3 per cent, of the respective values of the land and 
buildings. 
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This was the only point raised at the heanng. 

jR. Cunningham Olen, for the appellants : My conten- 
tion is that the school board buildings are assessed on 
a different basis to that on which other public buildings 
in Hackney are assessed. 

Walter C, Ryde, for the respondents, objected : The 
Court will not go into that question : Bode and Campion 
V. Hackney Union (1900), stipray p. 38. The assessments 
of other public buildings objected to are those entered 
in the quinquennial valuation list. To inquire into them 
would involve trying four appeals instead of one. Assume 
that the appellants prove that they are unequally assessed 
as compared with the three public buildings referred to : 
that is not enough to warrant a reduction of the appel- 
lants' assessment, unless they show that it is too high. 
If they can show that, they do not want the comparison. 
If they cannot show that, then the inequality proves 
that the appellants* assessment is right, and the three 
other assessments are wrong, and that is no ground for 
reducing the appellants' assessment, and thereby adding 
one more wrong assessment to the three already wrong. 

Cunningham Glen, in reply : I do not ask the Court to 
reinvestigate the assessment of the other premises, but 
merely to find out the principle on which they have been 
assessed and to apply it to the assessment under appeal ; 
it is merely a means of showing whether or not the 
premises, the subject of the appeal, are over assessed. 
If the school has been assessed on a different principle 
from that on which the other buildings are assessed, it 
is immaterial which assessment is wrong. Assume two 
buildings of the same rateable value, occupied the one 
by a millionaire, the other by a professional man ; the 
rateable values of the two buildings would not thereby 
become different. 
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The Chairman (Mr. McConnell, K.C.) : The question 1904. 

is not whether the premises have been unfairly, but school 

whether they have been wrongly, assessed. We cannot Boabd for 

hear that evidence (a). The appeal is dismissed with v. 

costs. Hackney 

Union. 

Appeal dismissed. 

(a) See also The Improved Industrial Ihctllinga Co, v. The Holborn 
Uni<m, Ryde's Rat. App. (1891—1898), 49. 
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ACCOUNT YEAE, what to be taken for calculating profits of gas 
company, 21 — 23, 72. 

ADDITIONS to buildings, 31—33, 212. 
ADVEETISma AGENT, 27—30. 
ADVERTISING STATION, 27—30, 254—257. 
ADVERTISING STATIONS (RATING) ACT, 1889...27— 30. 
AFFIDAVIT by stipendiary magistrate in answer to rule, 351, 353. 
AGRICULTURAL RATES ACT, 1896...295. 

ALTERATION IN VALUATION LISTS on allowance of appeal, 
23—24. 

ALTERATION IN VALUE, in metropolis, 68, 69, 195—217, 
254—257, 365—367. 

ANSWER TO APPLICATION FOR DISTRESS WARRANT. 
See Objection. 

APPEAL, 

against rate in meti'opoHs, 290, 291, 293. 

under-assessment, 5 1 — 52. 
defence of, consent of guardians to, 339 — 350. 
effect of successful, on rate overpaid, 99 — 101, 254 — 257. 
hereditament not under, 38, 39, 367—369. 
notice of, 46, 47. 

on ground not taken before assessment committee, 260 — 2G1. 
on ground of under-assessment, 51, 52. 

APPEARANCE of objector before assessment committee, 49 — 51. 

APPELLANT'S CASE, 46, 47. 

APPROPRIATION OF QUAY-SPACE, &c., effect of, 143—153. 

ARBITRATOR, 99—101, 168. 

ARTIZANS' DWELLINGS, 33—37. 

ASSESSMENT COMMITTEE, 

made respondents in appeal on ground of under-assessment, 51. 
power to waive personal appearance of objector, 49 — 51, 
question not raised before, 52 — 55. 
temporary arrangement mode by, 364 — 367. 

bb2 
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ASYLUM, lunatic, 42—44. 

AWARD OF ARBITRATOE, 
enrolment of, 99 — 101. 
in form of special case, 168. 

BAINES'S ACT. See Quarter Sessions Act, 1849. 

BAT.LAST-DUES, 132, 13o. 

BATHS, pubUc, 367. 

BENEFICIAL OCCUPATION, 
of advertising station, 27 — 30. 
of cemetery, 227. 
of cotton mills, 128, 129. 
of Imperial Lastitute, 2, 4. 
of museum, 235 — 242. 
of public park, 240. 
of sewers, 141. 

BETIILEM HOSPITAL, 42-^4. 

BLACKWALL TUNNEL, 52—53. 

BLINDS, eflPect of house being furnished with window-, 288. 

BOARD SCHOOL, 24—27, 367—369. 

BOILER WORKS, 114, 259, 279. 

BONDED WAREHOUSES, 248, 249. 

BOOKS of public-house, 168, 176, 177, 180, 186—188. 

BOOT-FACTORY, 116, 269—288. 

BOROUGH COUNCIL, metropolitan, 53, 257—259, 262, 263, 
264, 293-301, 333—339. 
appeal by, against uuder-assessment, 51 — 52. 

BOROUGH-RATE, 296, 329, 350. 

BRICKFIELD, 223. 

BRIDGE TOLLS, 319-328. 

BUILDING, 

separate, what is, 6, 55 — 57, 230 — 235. 
substituted, 43, 85, 87—96. 

BUSINESS DONE in premises to be rated. See Trade. 
BYE-LAWS, power to make, for docks, 145. 

'\NAL COMPANY, 143—153. 
\TEEN, 184, 361. 
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CAPITAL, 

cash working. See Floating Capital. 
floating. See Floating Capital. 

CAPITAL VALUE. 6'ee aZ«o Percentage. 

of site and buildings, 1—5, 7, 10, 24—27, 31, 32, 44, 45, 52— 

55, 70, 82—86, 87—96. 
of machinery, 10, 11, 44, 54, 55, 98, 103, 269—288. 
of water company's intake, 302 — 312. 

CARETAEEB, not the rateable occupier, 357, 359, 363. 

CARTAGE, in connection with railway, 77. 

CEMETERY, 223, 224, 227, 229, 230. 

CERTIORARI^ 356. 

CHADWELL SPRING, 302—312. 

CHANCEL of parish church, liability to repair, 163 — 167. 

CHANGE OF OCCUPATION, 6, 257—259. 

CHANNELS FOR SEWAGE, 140—143. 

CHATTEL MACHINERY, 9—11, 96—98, 101—120, 245—254, 
269—288. 

CHATTELS, enhancement of rateable value by. See Chattel 
Machineey. 

CITY CORPORATION, lease of bridge by, 319—328. 

CLARENDON PRESS, 96—98. 

CLASSES of hereditaments in Metropolis, 42 — 43, 55—57. 

COLLECTOR OF TITHE-RENT CHARGE, remuneration of, 
163—167. 

COLLEGE, 

Epsom, 82—86. 
Keble, Oxford, 95—96. 
Magdalen, Oxford, 95 — 96. 
Royal Medical Benevolent, 82 — 86, 

COLLEGE CHAPEL, 84, 86, 87, 96. 

COMMON ENTRANCE, to several buildings, 5—9. 

COMMON STAIRCASE, to several hereditaments, 6, 33—37. 

COMMUNICATION between buildings, 6. 

COMPANIES ACT, 1867, s. 23.. .242. 
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COMPARISON of other hereditaments, 38—39, 367—369. 
COMPLETION OF WORKS, 120—123. 
COMPULSION of legal process, money paid under, 254 — 257. 
CONCERTS, room occasionally used for, 2. 

CONDITION PRECEDENT to appeal, 312—316. 
CONSENT OF GUARDIANS to defence of appeal, 339—350. 
CONTRACTOR, when his occupation ceases, 120—123. 
** CONTRACTOR'S TEST," 82—86, 90, 91. 
CONTRIBUTIVE VALUE of railway, 59—65. 
COPROLITES, 223, 225. 

CORRECTION OF RATE in MetropoHs, 257—259. 
COST. See Capital Cost. 

COSTS, 13^14, 41. 

at special sessions, 316 — 318. 
in distress, 354. 

COTTON MU.LS, effect of strike in, 124—130. 

COUNCIL CHAMBER, 155. 

COUNTY RATE, 296, 

COURT. See Quarter Sessions, Crown Oocitpation. 

COURTYARD, several buildings round, 5—9. 

COVENANTS, effect of, in agreement, 146, 147, 151, 152, 319—328. 

CR^iNES, hydraulic, 245—254. 

CRICKET GROUND, 89, 94—95. 

CUOWN EXEMPTION. See Crown Occupation, Crown 
Purposes. 

CROWN OCCUPATION,' 

of court of justice, 87, 93—94, 153, 154, 157, 159, 161, 363. 

of part of Imperial Institute, 2, 3. 

of rooms in Jenner Institute, 243, 244, 245. 

of Volimteer Head-quarters, 357 — 364. 

CROWN PURPOSES, 87, 93—94, 243, 244, 245, 357—364. 
distinguished from local purposes, 153—163. 

CUL'DE'SA C made into thoroughfare, 200, 204. 
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CULVERTS, Effluent, 140—143. 

CURATOR'S RESIDENCE, 94, 95, 237, 238, 241. 

CU8T0S ROTULORUM, occupation by, 153, 154. 

DECLARATION under Railway and Canal Traffic Act, 1888, 
14—16. 

DEDUCTION FOR REPAIRS, &c., 

rates of, in metropolis, 6, 41, 42, 43, 55 — 57. 
in case of distillery, 10. 

flats, 55 — 57. 

generating station, 52 — 55. 

lunatic asylum, 42, 43. 

public school,. 86. 

railways, 15—20, 72, 74, 75, 76, 79, 81. 

tramways, 65 — 67. 

DEDUCTION for stoppage of work in miUs, 125—130. 
from tithe rent-charge, 163 — 167. 

DEMISE OF TOLLS on bridge, 319—328. 

DEFICIENCY in the poor rate, 293—301. 

DEPOSITORIES, 5—9. • 

DEPRECIATION, 

of printing machinery, 105. 

of railway rolling-stock, 17, 19, 20, 21, 78, 81. 

DERBY IMPROVEMENT ACT, 1901... 328— 333. 

DIMINISHING VALUE, 217—230. 

DISCOUNT on beer supplied to tied house, 47, 49. 

DISTILLERY, 9—11, 112. 

DISTRESS, 

action of replevin, 143. 

objection to, on ground of absence of notice of increased 

assessment, 288—293. 
of non-occupation, 319, 325. 
of non-pubhcation, 328 — 333. 
of tender in part, 350 — 356. 

DISTRESS FOR RATES ACT, 1849 (12 & 13 Vict. c. 14), 330, 
350—356. 

DIVIDED PARISHES AND POOR LAW AMENDMENT 
ACT, 1882 (45 & 46 Vict. c. 58), s. 12.. .339— 350. 

DOCKS, 110, 118, 134, 136, 143—153, 245—254, 260—269. 

DOCKYARD, Government, 364. 

DRILL-HALL, 357—364. 

DRUGS, preparation and sale of, 242 — 245. 

DUES, harbour, goods and ballast, 130—140. 
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DWELLING-HOUSE, 70. 
DWELLINGS, Artizans', 33—37. 

EAST LONDON RAILWAY, . 59— 65. 

EAST LONDON WATERWORKS COMPANY, 120—123, 303, 
304. 

ECCLESIASTICAL DUBS, 165. 

EDUCATION ACTS, 1870 and 1873...25. 

Act, 1902.. .351. 

EFFLUENT CULVERTS, 140—143. 

ELECTRIC generating station, 52^—55. 
Hght fittings, 288. 
lighting, 52, 53. 

ELIZABETH, Statute of, 4, 161—162, 277, 314. 

ENGINE, portable, 252. 

ENGINES, cost of raUway, 78. 

ENHANCEMENT OF VALUE, by presence of chattel machinery, 
. 9—11, 96—98, 101—120, 245—254, 269—288. 
by right to take water from river, 302 — 312. 

ENTRANCE, common to several hereditaments, 5 — 9. 

ENTRY, single, in valuation list, 5—9, 55—57, 231—235. 

EPSOM COLLEGE, 82—86. 

EXEMPTION of Crown. See Crown Occupation and Crown 
Purposes. 
of land covered with water, partial, 260 — 269. 
of learned society, 242 — 245. 
of sewers, 140 — 143. 

EXirlMPTIONS, existing, continued by London Government Act, 
1899...294, 298. 

EXHAUSTION of hereditament, 217—230. 

EXHIBITION OF 1851, Commissioners of, 2. 

EXPENSES, working, of raUway, 17, 19, 73, 75, 77, 78, 80. Ste 
also Profit and Loss. 

FACTORY, 269—288. See aho Machinery. 

FEES of professional witnesses, 13 — 14. 

FITTINGS of public-house, 46. 

FLATS, 33—37, 39—41, 55—57. 

FLOATING CAPITAL of railway, 14, 15, 19, 21, 74, 79, 81. 
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FORAGE-STOEES, 5—9. 

FOREIGN TRAJ'FIC of railway, 71, 72, 73, 79, 80. 

FORMS of distress warrant, &c., 351, 353. 

GAS COMPANY'S ACCOUNTS, 21—23. 

GAS WORKS, 112, 118, 119, 127. 

GAUGE-HOUSE, 302—312. 

GENERAL DISTRICT RATE, purposes of, 260—269. 

GENERAL RATE in Metropolis, 293—301. 

GENERAL RISE IN VALUES, 195—217. 

GENERATING-STATION, electric, 52—55. 

GEORGE IL, Statute of (17 Geo. II. c. 3), 330, 333. 

(17 Geo. n. c. 38), 265, 267, 290, 3H, 
315, 317. 

GOODS DUES in harbour, 130— HO. 

GOODWILL of public-house, 11—13, 167—195. 

GRAVEL-PITS, 217—230. 

GROSS VALUE cannot be raised on appeal, 65—67. 

GROUND OF APPEAL, not taken before assessment committee, 

260—269. 
against rate in metropolis, 288, 290, 
291 293 
OF OBJECTION to'distress-warrant, 288—293, 328— 

333. 

GROUND-RENT of dwelling-house, 70. 

GUARDIANS, consent of, to defence of appeal, 339 — 350. 

GUILDHALL, Westminster, 153—163. 

HABEAS CORPUS, 356. 

HARBOUR DUES, 130—140. 

HARBOUR-MASTER, 146, 149. 

HEREDITAMENT, not under appeal, rating of, 38, 39, 367—369. 

single or several, 5 — 9. 

HIGGLING of the market, 190. 
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nOARDlNGS, 27—30, 254—257. 

IIOESES AND HABNESS, of railway company. 81. 

HOSPITAL BUILDINGS, 31—33, 42—44. 

HYDE PAEK COUET, 39—41. 

HYDRAULIC CRANES. 245—254. 

HYPOTHETICAL LANDLORD, 280. 

HYPOTHETICAI. TENANT, 1—5, 24—27. 
rent to be expected from, 22, 45. 
of boot factory, 271, 280. 
of clocks, 249. 
of gravel-pit, 217, 227. 
of public-house, 174, 175, 179, 180, 183, 191. 
of tithe rent-charge, 165. 166, 167. * 

of water company's intake, 307. 

IMPERIAL INSTITUTE, 1—5. 

IMPERIAL PURPOSES distinguished from local purposes, 
153—163. 

INCREASE of assessment, notice of, 288—293. 

INDIRECTLY PRODUCTIVE WORKS, of railway, 57—59. 

INEQUALITY of assessment, 367—369. 

INTAKE of water company, 302—312. 

INTEREST, rate of, at which public body can borrow, 24-27, 32, 
33, 92—93. 

JENNER INSTITUTE of Preventive Medicine, 242—245. 
JOINT COMMITTEE, working leased railway, 59—65. 
JUBILEE MEMORIAL. See Impbklax Institote, 1—5. 

JUSTICE, COURTS OF, exempt from rateability, 87, 93—94, 153, 
154, 167, 159, 161, 363. 

KEBLE COLLEGE, OXi^ORD, 95, 96. 

LACE FACTORY, 115. 

LAND COVERED WITH WATER, 260—269. 
LANDLORD'S FIXTURES, 245—254, 269—288. 
LANDS CLAUSES ACT, 1845, s. 133... 120— 123, 293—301. 
LAUNDRY, 5—9, 82. 
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LEASE, 

of bridge by city corporation, 319 — 328. 
of printing works, 101, 102, 103, 104, 109. 
of railway, 59 — 65. 

LEE RIVEE, water of, 121, 302-^12. 
LEVEES, railway, 57—59. 

" LEVIED" (meaning of), 301, 331, 332. 

LICENCE, 

music and dramatic, of drill-hall, 357 — 364. 

of public-house, value of, 168, 169, 171, 173, 307. 

to dig gravel, 221, 222. 

to erect advertisiug station, 28. 

to use dock and quay space, 143 — 153. 

LIGHTING, electric, 53. 
of staircase, 33 — 37. 

LIGHTING EATE, 297, 300, 301. 

LINES OF EAILWAY at station, 231—235. 

LIVEEPOOL DOCKS, 143—153. 

LOAN. See Local Authority. 

to volunteer corps fi*om public funds, 357 — 364. 

LOCAL AUTHORITY able to borrow at low rates, 24—27, 31. 

LOCAL GOVERNMENT ACT, 1888.. .154, 156, 157. 

LOCAL GOVEENMENT ACT, 1894...312— 316. 

IjOCAL PUEPOSES, occupation for, not a ground of exemption, 
153—163. 

LODGING-HOUSE, cheap, 45—46. 

LONDON COUNTY COUNCIL, 52—55. 

LONDON GOVEENMENT ACT, 1899 (62 & 63 Vict. c. 14}, 
s. 4.. .262. 

s. 10... 260— 269, 293—301. 
8. 11. ..293— 301. 
s. 19... 260— 269, 337—338. 

LONDON SCHOOL BOAED, 24—27, 367—369. 

LOED LIEUTENANT, occupation by, 154. 

LUNATIC ASYLUM, 42—44. 

MACHINEEY, 

in excess of present requirements, 9 — 11. 
on what principle to be taken into account, 9 — 11, 96 — 98, 
101—120, 245—254, 269—288. 
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MAGDALEN COLLEGE, OXFORD, 95, 96. 

MAGISTRATE, affidavit by, 351, 353. 

MAIN, rising, 140—143. 

MANDAMUS, 292, 312, 316—318, 350—356. 

MANIFOLD DITCH, 303. 

MEMORIAL or monumental character of building, 1—5, 87 — 96. 

MERSEY DOCKS AND HARBOUR BOARD, powers of, 143— 
153. 

METROPOLIS MANAGEMENT ACT, 1855, 
8. 57... 333— 339. 
s. 238.. .336. 

METROPOLIS MANAGEMENT ACTS, 261—263. 

METROPOLITAN BOARD OF WORKS, 157. 

METROPOLITAN BOROUGH COUNCIL, 51—52, 53, 70, 257- 
259, 262, 263, 264, 293—301, 333—339. 

METROPOLITAN POLICE MAGISTRATE, case stated by, 257, 
288, 334. 

MIDDLESEX COLrN'TY COUNCIL, 153—163. 

MINE, 223. 

MONUMENTAL CHARACTER of building, 1~5, 87—96. 

MUNICIPAL BUILDINGS, 156, 157. 

MUSEUMS, 87. 88, 89, 94, 95, 235—242. 

MUSIC AND DRAMATIC LICENCES of driU-haU, 357-364. 

NATIONAL GALLERY, 288. 

NEIGHBOURING PROPERTY, comparison of, 38, 39. 167, 179, 
180, 194, 367—369. 

NEW RIVER COMPANY'S INTAKE, 302—312. 

NON-OCCUPATION, appeal on ground of, 254—257. 

NON-PUBLICATION OF RATE, 328—333. 

NOTICE OF APPEAL, reduction larger than claimed in, 46, 47. 
^ to be given to parish council, 312 — 316. 

NOTICE OF INCREASE of assessment, 288—293. 

NOTICE OF MEETING OF GUARDIANS, 339—350. 

NOTICE OF OBJECTION, 50. 
point not raised in, 42, 43. 
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OBJECTION, notice of. See Notice. 

to distress warrant. See Distress, objection to. 

OBJECTOR'S APPEARANCE before assessment committee, 
49—51. 

OCCASIONAL LETTING of volunteer drill-hall, 357—364. 

OCCUPATION, BENEFICIAL. See Beneficial Occupation. 

OCCUPATION, 

buildings capable of separate, 5 — 9. 

by caretaker, not i*ateable, 357, 359, 363. 

by contractor, when ceases, 120 — 123. 

by county council, 153 — 163. 

by Crown, of part of Imperial Institute, 2, 3. 

of courts of justice, 87, 93—94, 153, 154, 157, 159, 
161, 363. 

of rooms in Jenner Institute, 243, 244, 245. 

of volunteer head-quarters, 357, 364. 
by justices for administrative purposes, 160, 163. 
by Lord Lieutenant and Custos Rotulorum, 153, 154. 
by University, of cricket ground, 87, 94 — 95. 

of curatoi*s* residences, 87, 94. 
by water company of reservoirs, 120 — 123. 
change of, 6, 257 — 259. 
of bridge by lessee of tolls, 319 — 328. 
of dock and quay space, 143 — 153. 
of reseiToirs, 120 — 123. 
of soil of harbour, 131, 132, 133, 134, 135, 137, 139. 

OCCUPIER'S NAME, wrongly inserted in rate, 257—259. 

OCCUPIER'S SHARE. See Tenant's Share of Profits. 

OMISSION 

from rate in metropolis, 257 — 259. 

to give notice of increased assessment in metropolis, 288 — 293. 

to publish rate, 328—333. 

OPEN VESTRY, 333—339. 

ORDER OF KING'S BENCH DIVISION ON SPECIAL CASE, 
form of, 288 n. 

ORNAMENT IN BUILDINGS, 1—5, 83, 87—96. 

OTHER HEREDITAMENTS, comparison of assessment of, 38 - 
39, 367—369. 

OVERPAID - RATES, 99— 101 . 

OVERSEERS, 8, 127, 128, 130, 312—316, 350—356. 

OVERSTRAND MANSIONS, 55—57. 

OWNER 

paying rates, 33, 49, 68, 333—339. 

taken into account as possible tenant, 1 — 5. 

OXFORD CoUeges, 95, 96. 

L^niversity Buildings, 87 — 95. 
Press, 96—98. 
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PARISH COUNCIL, notice of appeal to be given to, 312—316. 

PARISH CHURCH, liability to repair, 163—167. 

PARISH NOTICES ACT, 1837 (7 WiU. IV. and 1 Vict, c 46).,. 
330. 

PARK (PUBLIC), 239, 240, 241, 242. 

PAROCHIAL ASSESSMENTS ACT, 1836 (6 & 7 WiU. IV. c. 96) 
...91, 225, 228, 229, 234, 265, 267, 277, 282, 307, 313, 314, 315, 
316, 317, 318. 

PARTIAL EXEMPTION of land covered with water, 260—269. 

PARTY WALL, 6. 

'•PASSIVE RESISTANCE," 350—356. 

PATENT RIGHTS (MACHINERY), 270, 273, 274, 275, 279, 280, 
281. 287. 

PAYMENTS FOR LIGHTING, CLEANING AND WATCHING 
STAIRCASE, 33—37. 

PERCENTAGE 

on site and structural value, 1 — 5, 7, 10, 25, 26, 31 — 33, 41, 

44, 45, 52, 55, 70, 82—86, 87, 92, 93, 302—312. 
on capital value of machinery, 44, 54, 55, 98, 102, 103, 104, 

107, 109, 119, 269—288. 
of water company's intake, 302 — 312. 
on tenant's capital, in case of railway, 15 — 21, 71 — 82. 

PERMITTING STRUCTURES TO BE USED FOR ADr 
VERTISEMEXTS, 27—30. 

PETTY CASH OF RAILWAY COMPANY, 79, 81. 

PETTY SESSIONAL COURT HOUSE, 94. 

PICTURE GALLERY, 278. 

PLANT. See Machinery. 

POOR LAW AMENDMENT ACT, 1834 (4 & 5 Will. IV. c. 76), 
8. 12.. .340, 346, 347. 
15.. .340, 346, 347. 

23.. .340, 341, 342, 343, 344, 345, .346, 347. 
38.. .341, 344, 346, 347. 

POOR LAW AMENDMENT ACT, 1868 (31 & 32 Vict. c. 122), 
8. 38. ..120. 

POOR RATE ACT, 1801 (41 Geo. HI. c. 23).. .100, 331. 

I^OOR RATE ASSESSMENT AND COLLECTION ACT, 1869 
(32 & 33 Vict. c. 41).. .294. 

86. O, 'k..mOOo — oOt/. 

8. 16.. .6. 259. 
17. ..290. 
18 ..290, 330, 331. 
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POOE BELIEF ACT, 1819 (59 Geo. III. c. 12), 336. 
POETABLE ENGINE, 252. 

POSSIBLE TENANTS, 24—27, 54. 
POWER STATION, electric, 52—55. 

«* POWERS, DUTIES AND LIABILITIES'' OF OVERSEERS, 
312—316. 

PRACTICE. See Account Year; Affidavit; Alteration in 
Value; Appeal; Appearance; Appellani'*s Case; Ar- 
bitrator; Assessment Committee; Award; Certiorari; 
Change of Occupation; Classes of Hereditaments in 
Metropolis; Comp^uiison; Condition Precedent ; Correc- 
tion OF Rate in Metropolis; Costs; Declaration; 
Deduction for Repairs, &c. ; Distress; Entry; Fees; 
General District Rate; Ground of Appeal; Guardians; 
Habeas Corpus ; Mandamus ; Non- Occupation ; Non- 
publication; Notice; Objection; Occupier's Name; 
Omission; Order; Overseers; Owner Paying Rates; 
Provisional List; Quarter Sessions ; Quinquennial List; 
Rate ; Resolution ; Single or Several Hereditaments ; 
Supplemental List; Taxation; Tender; Valuation List; 
Valuation (Metropolis) Act ; Witnesses. 

PREMIUM ON MACHINERY. See Patent Rights. 

PREMIUM ON TRANSFER OF PUBLIC-HOUSE, 11—13", 
46—49, 195—217. 

PRESS. See Printing Works. 

PRINTING WORKS, 96—98, 101—120. 

PRISON, 364. 

PROCESS, money paid under compulsion of, 254 — 257. 

PROCESS. See Warrant. 

PROFESSIOIJAL WITNESSES, fees of, 13—14. 

PROFIT, 

absence of, 4. 

and loss of public-house, 12, 46 — 49, 167 — 195. 
of railway, 17—20, 62, 71—82. 
of Rowton House, 45, 46. 

of warehouses belonging to dock undertaking, 2-J5 — 
254. 

PROVISIONAL LIST, 69, 196, 201, 202, 254, 255, 366. 

PROVISIONAL ORDER, 297. 

PUBLICATION OF RATE, absence of, 328—333. 
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PUBLIC BUILDINGS, comparison of, 367—369. 

PUBLIC HEALTH ACT, 1875... 141, 330, 331, 332. 

PUBLIC HEALTH ACTS, appUed to Woolwich, 260—269. 

PUBLIC-HOUSE, 11—13, 40—49, 128, 167—195, 195—217. 

PUBLIC PAEK (see Park). 

PUBLIC SCHOOL, 82—86. 

PUBLIC WORKS LOAN BOARD, 359. 

QUARTER SESSIONS, 

power of, to eni-ol award, 99 — 101. 

to give costs of proceedings at special sessions, 316 — 
318. 

QUARTER SESSIONS ACT, 1849 (12 & 13 Vict. c. 45), 

8. o...«517. 
11. ..236, 260, 357. 
12...99, 100, 101, 168. 
13...101. 

QUAYS, 

occupation of, 143 — 153. 
rating of, 130—140. 

(iUINQUENNIAL LIST, 68„69, 289. 

RACECOURSE, 38, 46, 177, 180. 

RAILWAY AND CANAL TRAFFIC ACT, 1888 (51 & 52 Vict, 
c. 25), declaration under, 14 — 16. 

R.1ILWAY, 

carriage and waggon shops, 131 — 135. 

cartage, 77. 

contributive value of, 59 — 65. 

cost of engines. 78. 

deductions for repairs and renewals, 15 — 20, 74, 76, 79, 81. 

floating capital, 14, 15, 19, 21, 74, 79, 81. 

foreign traffic, 71, 72, 73, 79, 80. 

horses and harness, 81. 

hotel, 231—235, 250. 

lease of, 59 — 65. 

lovers, 57 — 59. 

lines at stations, 231 — 235. 

machines, 111, 118, 119. 

percentage on tenant's capital, 15 — 21, 71 — 82. 

petty cash, 79 — 81. 

|>ooling arraugement, 72. 

receipts, 17—20, 62, 63, 73—80. 

refreshment-room, 38, 46, 177, 180, 231—235. 

i-eiit, 59 — 65. 

repairs and renewals, 15 — 20, 72, 74, 75, 76, 79, 81. 
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B,AIL'WAY'-conttnued. 

rolling stock, 15 — 21, 81. 

running-lines, 67, 58, 231, 234. 

sidings, 231, 234. 

signals and signal-boxes, 57 — 59. 

stations, 15, 18, 19, 73, 75, 80, 230—235, 249, 250. 

tenant's capital, 15—21, 71 —S2. 

valuations, 16—20, 73—76, 80—82. 

RATE, 

date of, 127, 128. 

not properly published, 328 — 333. 

overpaid, repayment of, 99 — 101, 254 -257. 

paid by owner, 33, 49, 68, 333—339. 

paid in excess, refund of, 24. 

reduction on appeal, 99 — 101. 

tendered in part, 350 — 356. 

RATEABILITY IN RESPECT OF ADVERTISING STATION, 
27—30. 

RATEABLE VALUE, definition of, discussed, 32, 37, 91, 225,229. 

RATE- HOOK, production of , prima facie evidence of rate, 290, 330. 

RATE OE INTEREST at which public body can borrow, 24—27, 
32, 33, 92—93. 

RATES, harbour and goods, 130—140. 

RATING OF HEREDITAMENTS NOT UNDER APPEAL, 38, 
39, 367—369. 

RECEIPTS 

of block of flats, 40—41. 

of public-house, 46—49, 167, 170, 172, 183, 193. 

of railway, 17—20, 62, 63, 72—80. 

of Rowton House, 45--46. 

RECOVERY. See Rate Overpaid. 

in:CTORIAL TITHE RENT-CHARGE, 163—167. 

HEDUraiON OF RATE ON APPEAL, effect of, 99—101, 
254—257. 

REFRESHMENT-ROOM at raUway station, 38, 46, 177, 180. 

REGULATIONS 

made by Dock Board, 145. 

made by museum trustees, 236, 237, 241. 

RENT, 

what is included in, 33 — 37, 56. 

of railway, 59 — 65. 

of tied public-house, 46 — 49, 167- 195. 

of printing works, how affects valuation, 101, 102, 103, 104, 109. 

alteration in, 365 — 367. 

R.A. 



386 INDEX. 

RENT-CHARGE, tithe commutation, 163—167. 

REPAIRS AND RENEWALS 
of distillery, 10. 
of flats, 40, 41, 55—57. 
of generating station, 52 — 55. 
of lunatic asylum, 42, 43. 
of public school, 85. 

of railway, 15—20. 72, 74, 75, 76, 79, 81. 
of tramway, 65 — 67. 

REPAYMENT of rate overpaid, 99—101, 254—257. 

REPLEVIN, action of, 143. 

RESCISSION of resolution, 333—339. 

RESOLUTION, 

of metropolitan borough council, 333 — 339. 
of open vestrj', 333—339. 

RESERVOIRS, 120-123, 249. 

RESPONDENT, right to appear as, on appeal, 312—316, 339—350. 

RETURNS OF RENT BY OWNER, 69. 

RIGHT OF APPEAL against rate in metropolis, 288—293. 

RIGHT TO TAKE WATER from river, 302—312. 

RISING MAIN, 140—143. 

ROLLING-STOCK, railway, 15—21, 71—82. 

ROWTON HOUSE, 45—46. 

ROYALTIES ON MACHINERY. See Patkot Rights. 

RUNNING LINE, 57, 58, 231, 234. 



SCHEMES UNDER LONDON GOVERNMENT ACT, 1899... 
260—269, 293—301. 

SCHOOL BOARD FOR LONDON, 24—27, 367—369. 

SCHOOL, 

board, 24—27, 367—369. 
non -provided, 351. 
public, 82—86. 

SCIENTIFir SOCIETIES ACT, 1843 (6 & 7 Victc. 36), 242—245. 

SEPARATE ASSESSMENT of buildings capable of separate 
occupation, 5 — 9, 55 — 57, 231 — 235. 
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SEWAGE . 

carriers, 140 — 143. 
farm, 141, 142. 
works, 140—143. 

SEWEES, 141, 142. 

SEWERS RATE, 297, 300, 301. 

SEWING MACHINES, 271, 276. 

SHEDS AND SHOPS AT RAILWAY STATION, 231—235. 

SHIPBUILDING YARD, 113, 282. 

SHIPS, 133. 

SIDINGS, 231, 234. 

SIGNALS AND SIGNAL-BOXES, railway, 57—59. 

SILK MILL, 112, 250. 

SINGLE OR SEVERAL HEREDITAMENTS, 5-9, 55—57, 
231—235. 

SLUICE, 302—312. 

SOANE'S MUSEUM, Sir John, 235—242. 

SOCIETY, scientific, 242—245. 

SOUTH CARRIERS' DOCK, Liverpool, 144. 

SPECIAL CASE, 23, 26, 36, 196, 217, 246, 270, 302, 31». 
stated under Arbitration Act, 1889, s. 7... 168. 

Raines's Act, 125, 130, 236, 260, 357. 
Order XXXIV, rule 1...143, 294. 
Valuation (Metropolis) Act, 1869... 154, 242. 
by metropolitan police magistrate, 257, 288. 

SPECIAL SESSIONS, 

costs of proceedings at, 316 — 318. 
notice of appeal to , 3 1 2 — 3 1 6. 

SPRING, 306, 311. 

STABLES, 5—9. 

STATION, 

advertising, 27 — 30. 

railway, 15, 18, 19, 73, 75, 80, 153, 230-235, 249, 250. 

STATUTABLE DEDUCTIONS. See Deductions for Repairs, 
t&C, 6, 10, 15—20, 42, 43, 52—55, 55—57, 65—67, 72—81, 
86. 

STATUTE 

of Elizabeth (43 Eliz. c. 2).. .4, 161, 162, 314. 
of George 11. (17 Geo. U. c. 3)... 330, 333. 

(17 Geo. n. c. 38)...265, 267, 290, 314, 315, 317. 



388 INDEX. 

STOPPAGE OF WORK, 124—130. 

STORAGE VALUE of land or buildings, 125, 126, 129, 130, 
217—230. 

STOREHOUSE OF VOLUNTEER CORPS, 357—364. 

STREAM, 307, 308, 309, 310. 

STRIKE in cotton mills, 124—130. 

STRUCTURAL ALTERATION in MetropoUs, 195—197. 

STRUCTURAL VALUE {see also Percentage), 1-^, 7, 10, 25, 
26, 31, 32, 41, 82—86. 

SUBSTITUTED BUILDING, 43, 86, 87—96. 

SUMMARY JURISDICTION ACT, 1857 (20 & 21 Vict. c. 43)... 
318. 

SUPERFLUOUS 
land, 10, 11. 
machinery, 9 — 11. 

SUPPLEMENTAL LIST, 
generally, 121, 126, 127. 
m metropolis, 1, 5, 21, 22, 27, 31, 33, 56, 367. 

effect of appeal against, on rate overpaid, 254 — 257. 
entry in, on alteration of rent, 68 — 69, 365 — 367. 

of public-house in, on increased premium, 195 — 217. 

SWING-BRIDGE, 319. 

TAKINGS IN PUBLIC-HOUSE, evidence of. 48, 168, 170, 172, 
176, 185, 187. 

TAXATION, 

motion to review, 13 — 14. 
of costs before valuer, 67 — 68. 

TELEPHONE, 307. 

TEMPORARY ARRANGEMENT AS TO AMOUNT OF 
VAI.UATION, 365—367. 

TENANT, 

hypothetical. See Hypothetical Tenant. 
possible, more than one, 24 — 27, 54. 

owner taken into account as, 1 — 5, 31 — 33, 91, 96. 

TENANT'S 

capital, in case of railway, 15 — 21, 71 — 82. 

fixtures (machinery), 9, 96—98, 101—120, 245—254, 269—288. 

share of profits fi-om block of flats, 40. 

from railway, 17—20, 71—82. 

from tithe rent-charge, 163 — 167. 
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TENDER OF RATES IN PART, 350—366. 

TENEMENTS, 8, 33—37, 49, 55—57. 

THEATRE, 38—39. 

TIED RENT OF PUBLIC-HOUSE, II, 46—49, 167, 169. 

TITHE COMMUTATION RENT-CHARGE, 163—167. 

TOLLS, 

in gross (harbour), 130 — 140. 

on bridge, 319—328. 

paid by one railway company to another, 15 — 19. 

TOWN HALL, 367. 

TRADE, 

done at public-house, 12, 46 — 49, 167- -195. 
theatre, 38. 
Hyde Park Court, 39. 
effect of general improvement in, 204, 211, 214. 

TRAMWAY, 307. 

TUNNEL, Hghting of, 52, 53. 

UNDER- ASSESSMENT, appeal on ground of, 51—52. 
UNDERGROUND SEWERS, 140—143. 

UNION ASSESSMENT COMMITTEE ACT, 1862 (25 & 26 Vict, 
c. 103).. .127, 267, 339-350. 
8. 18.. .43. 

UNION ASSESSMENT COMMITTEE ACT, 1864 (27 & 28 Vict, 
c. 39).. .127, 265, 267, 313, 317, 339—350. 

UNIVERSITY 

buildings, 87—96, 361. 
Court, 87, 93, 94. 
Press, 96—98. 

UNNECESSARY SPACES AND ORNAMENT, 1—5, 83, 87—96. 
USELESS BUILDINGS, 10. 
USELESS MACHINERY, 9—11. 



VALUATION LIST, 

alteration on allowance of appeal, 23 — 24, 254 — 257. 
conclusive as to value, in metropolis, 260, 265, 266, 268, 289— 

293. 
ground of appeal against, 260 — 269. 
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VALUATION (METROPOLIS) ACT. 1869 (32 & 83 Vict. c. 67), 
8. 4 (definitions). 37. 
9 (notice to occupier of alteration of assessment). 288 — 293. 
1 1 (objection before assessment committee), 43, 50, 26G. 
32 (appeals to quarter sessions), 50. 

36 (appointment of valuer by quarter sessions), 22, 65—67, 

67—68. 

37 radioumment to receive valuation list or valuation), GG, 

38 (valuation to be in writing), 65 — 67. 

40 (appeal from decision of assessment committee), 154. 242. 

42 (times for proceedings in making valuation list), 22, 50, 289. 

43 ^duration of valuation list), 202, 290, 291. 

44 (rate to be levied notwithstanding appeal), 254, 257. 

45 (valuation list conclusive for certain purposes), 260 — 269, 

289—293. 
ss. 46, 47 (revision of list; provisional list) 69, 195, 217, 

365—367. 
s. 55 (occupier to make returns), 69. 
72 (omissions from the rate), 257 — 259. 
Sched. HI., 6, 42, 55—57, 67. 

VALUE. See also Capital Value ; Structural Value. 
contributive, of railway, 59 — 65. 
extrinsic, of railway, 59 — 65. 
of tenant's machinery, 96 — 98, 103. 

VALUES appointed by court, 57, 65—67, 67—68. 

VESTRIES ACT, 1818 (58 Geo. HI. c. 69).. .336. 

VESTRY, open, 333—339. 

VOLUNTEER HEAD-QUARTERS, 357—364. 

VOLUNTEERS ACT, 1863 (26 & 27 Vict. c. 65), s. 26...357— 3eH. 



WAREHOUSES, 

at railway station, 230 — 235. 

belonging to dock undertaking, 245 — 254. 

several in one enclosure, 5—9. 

WAREHOUSE- VALUE of factories not working, 125, 126, 
129, 130. 

WARRANT. See Distress. 

WATER, 

land covered with, 260—269. 
right to take from river, 302 — 312. 

WATER COMPANY'S 
intake, 302—312. 
mains, 307. 
reservoirs, 120- 123. 
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WATERCOURSE, 307, 308, 309, 310. 

WATER RATE, 36. 

WEEKLY TENANTS, 33—37, 68, 365. 366. 

WESTMINSTER GUILDHALL, 153—163. 

WINDOW -BLINDS, 288. 

WITNESSES, fees of professional, 13—14. 

WOOLWICH, statutes applying to, 260—269, 333—339. 

WORKHOUSE, 367. 

WORKING EXPENSES of railway, 17, 19. 73, 75, 77, 78, 80. 

WRONG PERSON NAMED IN RATE AS OCCUPIER, 254 
—257. 

YEAR, accounts for wliat, to be considered, 21 — 23. 
YORK RAILWAY STATION, 230—235. 



THE END. 
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